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BANK LIABLE FOR CUSTOMER’S WAR SAVINGS 
STOLEN FROM FIREPROOF VAULT 


There have been number actions brought against banks recently 
customers the banks, whose Liberty Bonds, other securities, left 
with the banks for safekeeping, have been stolen burglars. 

These cases arise from the fact that banks throughout the country 
have been offering keep their vaults, without direct charge, 
belonging their customers. These offers the part the banks have 
been widely accepted bank depositors for the reason that many thou- 
sands people, now owning Liberty Bonds and War Stamps, 
have facilities for properly guarding them. 

several instances bank has been held liable its customer for 
the value the stolen even though the bank received com- 
pensation for the service rendered. The courts have held that this fact 
does not make the bank what known law bailee,’’ 
who not held high degree care one who paid for 
taking the property which the subject the bailment. While 
the bank receives direct compensation for its services indirectly 
offering the use its vaults the public. 

The most recent this kind Hill Ansted State Bank, 123 
Rep. 417, decision the Supreme Court Appeals West 
Virginia. 

here appeared that the bank attempted, but failed, protect itself 
from liability for burglary statement its receipt the effect 
that would not responsible ‘‘should burglars blow open the safe and 
steal the bonds.”’ 

The facts showed that January, 1918, the bank, through its presi- 
dent, Burruss, sold Martin Hill, Jr., the plaintiff, War Savings 
Stamps the face value $1,000. 

The plaintiff alleged that, the solicitation the president, who 
represented that they would kept fireproof and burglarproof 
safe, returned the stamps the bank for safekeeping. was given 
receipt the following form: 
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19, 1918. 

Martin Hill, Jr., Vietor, Va.—Dear Sir: This acknowl- 
edge the receipt War Savings Certificates the amount $1,000, 
which will place our vaults, same have the same protection 
give our own bonds, securities, cash, but further than this 
not assume responsibility—that say, should burglars blow open the 
safe and steal the bonds, will not responsible.’’ 

The bank had steel vault about feet wide, feet long and 
feet high, equipped with fireproof double doors, but secured only 
single combination lock. The vault was neither fact, nor represented 
be, burglarproof, shown the following testimony the bank’s 
president 

The vault was only intended protection against fire, wasn’t 
it? Fire protection; never claimed anything else, sir. was 
fireproof, was all ever claimed for it.’’ 

Inside the vault was burglarproof steel safe, spherical form and 
having inside diameter from inches. 

the night April 1919, the vault was broken into burglars. 
They stole addition the plaintiff’s stamps, $24,000 War Savings 
Stamps belonging other customers and $800 cash belonging the 
bank. They left untouched $21,000 negotiable paper and collateral 
securities worth $7,000. The steel safe, which contained $9,000 cash 
and $263,000 Liberty Bonds was not broken into. 

The defendant claimed that there was room the safe for plain- 
tiff’s stamps, and that Liberty Bonds, rather than War Savings Stamps, 
were kept therein, the former were less bulk proportion value. 
Burruss, the president, stated another reason for keeping the Liberty 
Bonds the safe that they were negotiable, while the stamps, according 
the government could collected only the one who had 
signed the certificates. But the plaintiff’s stamps had never been regis- 
tered, and the loss them, therefore, meant loss the plaintiff their 
value. The bank denied that requested that the stamps 
left with for safekeeping, that agreed keep them burglar- 
proof safe vault. admitted, however, through its president, advis- 
ing purchasers who desired leave their stamps for safekeeping that 
this property would given proper care. 

was held that the bank had not exercised proper diligence 
for the stamps and was liable for their value. While the receipt pur- 
ported disavow liability for burglary, implied that the bonds would 
kept the safe and this was not done. 

The bank contended that was not liable the ground, among 
others, that, under the National Banking Act, Comp. Stat., 9764, 
national bank may not become indebted amount exceeding its 
actually paid capital stock, with certain exceptions. this connec- 
tion the bank pointed out that had paid capital stock $35,000 
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and that, the time received the plaintiff’s stamps, held safe- 
keeping $500 War Savings Stamps and $75,000 Liberty Bonds 
others. The court answered this saying: 


is, however, nothing the record show that the indebted- 
ness the bank exceeds its liability, that ever became liable 
for any amount the $75,000 Liberty Bonds, none which claimed 
have been lost the robbery involved this case. The acceptance 
special deposits not only within the privileges the bank, but 
incidental and promotive its general business. Levi Pike, 
La. Ann. 


The court further said: 


weight modern authority holds that the the bailee has 
exercised over the property the bailment the same degree care 
given his own goods similar character merely prima facie evi- 
dence diligence and open rebuttal proof that the bailee was 
negligent the his own property. 1161. 

jury was well warranted finding that defendant had not ex- 
ercised reasonable diligence. before stated, the vault afforded little, 
any, protection valuables against robbery. The receipt evidencing 
the bailment, which exempts the defendant from liability event the 
property stolen burglars blowing open the safe, consistent with 
the defendant’s duty under its representation that the stamps would 
kept the safe. Furthermore, banking institutions receiving articles 
unusual value, and holding themselves out having special facilities 
for their safekeeping, are not accommodation bailees; the compensation 
being indirect benefits. such they should exercise the same care 
toward the subject the bailment that prudent and diligent banker 
would give his own property like value and importance. Trustees 
Elon College Elon Banking Trust Co., 182 298, 109 

not sufficient defense that the defendant had solicited deposits 
more Liberty Bonds and War Savings Stamps than its safe would 
accommodate. The safe was ample when plaintiff’s stamps were ac- 
the defendant then having only $500 War Stamps 
and $75,000 Liberty Bonds special 


EFFECT TRUST COMPANY, NAMED EXECUTOR, 
BECOMING NATIONAL BANK 


Where banking institution, state national, named executor 
will, alters its corporate identity consolidation merger with 
another bank, surrendering its charter and taking out new 
under the state national laws the case may be, question 
pretty sure arise the effect, any, which the change has upon 
the right the bank act executor. 

recent Massachusetts decision two questions this character 
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were presented. The decision Petition Commonwealth-Atlantic 
National Bank Boston; Petition First National Bank Boston; 
Babbidge’s Estate; 144 Rep. 443. 

one instance appeared that trust company, operating under 
the laws Massachusetts, had been named the testator executor. 
This trust company subsequently became national bank, and this bank 
petitioned for letters testamentary. 

the other case trust company named executor became 
national bank and later consolidated with another national bank, and 
the last bank petitioned for letters. 

was held that neither instance was the petitioning national bank 
entitled the issuance letters testamentary act executor 
the estate. 

The decision indicates that, when bank named executor 
will would well provide against contingencies this kind 
specifically declaring the will that, the event any corporate 
change merger, consolidation otherwise, the successor corpora- 
tion shall act executor. Where wills have been executed, lacking such 
clause, might well for banks altering their corporate identity 
any way have executed naming the successor bank executor. 

The following paragraphs are quoted from the court’s opinion: 


situation’ that trust company organized under the laws 
this Commonwealth was named his executor man executing 
his will. That trust company became converted first into national 
bank organized under the laws the United States and then that 
national bank consolidated into another national bank under the laws 
the United States. That last bank petitions for appointment 
executor the will the man, who the meantime has died. There 
explicit provision any the governing statutes the precise 
effect that the converted consolidated national bank shall 
all the privileges and rights with respect unproved wills which 
any its predecessors named may have had. 

testamentary rights are derived from legislation, the argu- 
ment would strong that statute that kind legislative body 
competent jurisdiction would effective. That question not 
presented this record. such legislation exists this Common- 
wealth. There statute which fair implication covers such 
situation. The testator his will named trust company organized 
under the laws this Commonwealth act executor. After 
died corporation under different name organized under the laws 
the United States comes and contends that entitled 
appointment executor because the nomination the testator. 
Confessedly not named the will. That contention grounded 
the proposition that the last corporation the same the eye 
the law the corporation named executor the will, though bearing 
now different designation. For many purposes the new corporation 
the the old and continues its business identity. 

are between trust company organ- 
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ized under the laws this Commonwealth and national bank 
organized under the acts Congress with respect being executor. 

are organized under the laws different jurisdictions. They 
owe allegiance different sovereignties. They are controlled dif- 
ferent laws. 

not undertake determine whether the statutes this 
Commonwealth the federal statutes afford greater security these 
particulars the estate testator and its beneficiaries. 

supervision national bank and its periodic examinations 
are under the general direction the comptroller the 
under powers conferred and mandates imposed Congress. See Rev. 
Sts. Large, 271 (U. Comp. St. 9832). The supervision 
trust companies vested the commissioner banks under 
167, 11, both inclusive. These provisions the statutes 
the two jurisdictions are divergent important ways. 

liquidation national bank failure under the 
federal laws different material particulars from that trust 
company under the statutes this Commonwealth. Compare Rev. 
St. 5234 5242 (U. Comp. St. 9821 seq.), and acts. 

192, when will has been proved and allowed, ‘the 
probate court shall issue letters testamentary thereon the executor 
named therein. Our law has held with some strietness that 
the person actually named executor the one serve. The 
provincial and common law practice making the executor deceased 
executor the executor the first testator was early changed. Davis, 
Petitioner, 237 Mass. 47, 49, 129 366. The only ground which 
the petition each these cases can seek proof the will and appoint- 
ment executor that designated the will executor. 

will imports signal trust and the particular person 
named. Such nominations with respect natural persons matter 
common knowledge are inserted will because the one executing 
the will reposes special reliance upon the individual integrity, sagacity, 
capacity, good faith, friendliness and sympathy with testamentary 
wishes the part the specified person. trust company bank, 
although corporation, not this respect utterly impersonal. One 
making his will may thought have preference between such 
institutions the one out his testamentary desires. 

naming corporation act executor trustee cannot 
rely upon continuance the same management. Capital stock may 
change hands. Officers may die dismissed and others widely 
varying characteristics and temperaments substituted. Policies may 
altered. Reputation may fluctuate. All these and like hazards must 
taken person who nominates corporation his executor 
trustee. These factors not constitute change the legal person, 
however much they may affect the actual character the institution. 
must recognized, also, that significant modifications may 
wrought the law governing affecting corporation without inter- 
rupting its continued identity. 

petitioner each the cases bar for most, perhaps for all, 
business purposes under the authority decisions already cited, 
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identical with the trust company whose property and assets has 
become possessed. Nevertheless, seems that, with regard 
being executor the will person who named the trust company 
organized under the laws this Commonwealth, the petitioner cannot 
rightly treated the person named the will. The petitioner 
national bank and not trust company. The petitioner each case 
not the person actually named executor the will. possesses 
powers different from those possessed the person named. 
governed laws unlike those controlling the kind corporation named 
the will. created and the subject different sovereignty. 
The petitioner not governed the policy this Commonwealth 
its corporate powers, duties and responsibilities. Those are and 
must continue delimited legislative body over which this 
Commonwealth has jurisdiction. The duty courts commonly 
carry out the purposes testators expressed their wills. 
This principle applies the appointment executors. 

these considerations lead the that the petitioner 
not the ‘executor named’ within the meaning those words 
192, the instrument offered for probate the last will 
each decedent.’’ 


FAILURE DRAWEE BANK AFTER FORWARDING ITS 
DRAFT PAYMENT CHECKS 


decision the Supreme Court Appeals Virginia, recently 
decided, question the rights collecting bank upon the failure 
the drawee bank prior the completion the collection was 
presented. 

The collecting bank forwarded certain checks direct the bank 
which they were drawn. This bank sent its draft payment 
payment the draft was refused upon presentment because the 
failure the drawee the checks, which the draft question was 
drawn. 

The question was whether the collecting bank was entitled 
paid the receiver the full amount the draft. was held that 
the bank was entitled collect full. The case Federal Reserve 
Bank Richmond Peters, 123 Rep. 379. 

more detailed statement the facts necessary under- 
standing the case. appeared that the Federal Reserve Bank 
Richmond had arrangement with the Edward-Lunenberg 
County Bank, located Meherrin, Va., under which the former sent 
direct such checks received for collection drawn the latter. 
Under this arrangement the Prince Edward Bank, upon receipt the 
would either remit currency draft, return the checks 
properly protested. 

January 1922, the Federal Reserve Bank sent letter the 
Edward Bank containing checks drawn depositors the latter 
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amounting $2,295.10. The Prince Edward Bank canceled the checks, 
charged them against the drawers’ accounts and sent the Federal 
Reserve Bank its draft for the total amount the Bank Commerce 
Trusts Richmond, Va. When this draft was presented the 
drawee payment was refused, although the draft was drawn against 
sufficient funds, because the meantime receiver had been appointed 
for the Prince Edward Bank. 

appeared that the time the draft was mailed the Federal 
Reserve Bank the transaction was properly entered the books the 
Prince Edward Bank. 

this proceeding the Federal Reserve Bank contended that the 
relationship between itself and the Prince Edward Bank was fiduciary 
and that the cash the vault the Prince Edward Bank deposit 
with Bank Commerce and Trusts was impressed with trust favor 
the Federal Reserve Bank for the amount the dishonored draft. 

The court held that this contention was correct, that the Federal 
Reserve Bank was entitled payment full and was not limited 
pro rata share along with the general creditors the Prince Edward 
Bank, shown the following paragraphs quoted from the court’s 
opinion 


order make collections checks handled them, banks 
usually adopt one two methods—reciprocal accounts, remittance. 
Under the reciprocal accounts method, the collecting bank, upon receipt 
the checks, gives credit upon its books the forwarding bank, and 
the forwarding bank charges the collecting bank upon its books. They 
settle from time time according the balance accumulates, with 
the one the other. Under this method, soon the collection 
made the relation the banks that and debtor. Under 
the remittance method the forwarding bank sends the checks the col- 
lecting bank with instructions collect them and remit immediately. 
The collecting bank not authorized retain the proceeds its hands, 
and therefore acts only agent for the forwarding bank. 
manifest that the remittance method was the one used the Federal 
Reserve Bank Richmond the instant case. 

bank receives from its correspondent check upon itself, 
agent for its correspondent make presentation itself. 
Hilsinger Trickett, Ohio St. 286, 305. 

agreement between the two banks constituted the Prince Ed- 
ward-Lunenburg County Bank special agent collect and remit im- 
mediately the proceeds the checks inclosed, either currency 
draft some other bank. When the checks were cashed the $2,295.10 
realized thereby the property the Federal Reserve Bank 
Richmond the hands the Prince Edward-Lunenburg County Bank 
its trustee. The trustee had the right withdraw the money from 
its bank and ship the Federal Reserve Bank Rich- 
mond, which event controversy would have arisen. The fact that 
retained the actual cash, thus permitting the same temporarily 
mingle with its general funds and sent the Federal Reserve Bank 
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Richmond draft upon its deposit the Bank Commerce Trusts, 
did not, however, cause the relation debtor and arise, but 
the general deposit was thereby impressed with trust. 

relation principal and agent, which admitted obtained 
between the parties the beginning the transaction, did not change 
that debtor and creditor. 

authority expressly given the Prince Edward-Lunenburg 
County Bank was the checks and remit immediately means 
shipment currency the Federal Reserve Bank Richmond, 
means draft drawn the Prince Edward-Lunenburg County 
Bank upon some other bank with which they had funds upon deposit. 
authority thing authorizes implication the doing 
whatever necessary accomplish the thing authorized, but not the 
doing another and separate thing. The authority granted was 
and remit once. The authority now sought added 
implication destroy, the mere cashing the checks, the re- 
lation principal and agent, and substitute therefor the relation 
debtor and clear that this change relation was not 
necessary carry into effect the authority granted. Besides, the 
mingling trust money with that the trustee does not defeat the 
owner’s title simply because there way identify money. The 
general assets being increased the amount the money attempted 
converted, equitable and just that the general assets should 
bear the burden the preference. 

cannot agree with the contention appellee that commingling 
the proceeds the checks with the funds the collecting bank 
brings about the relation debtor and 

the relation trustee and que trust 
the mingling the trust fund the hands the trustee does not de- 
stroy the trust, but serves extend the trust lien the whole mass 
money. 

the question whether the relationship existing between 
banks such eases that debtor and that trustee and 
que trust, the authorities are sharp conflict, but feel that 
the better reason and weight authority support the views expressed 
herein. 

appears from the record that soon the draft was sent 
the Federal Reserve Bank Richmond the the Ed- 
ward-Lunenburg County Bank deducted the amount thereof from the 
apparent balance due from the Bank Commerce Trusts upon which 
the draft was drawn, just this amount had already been withdrawn 
from the latter bank and transferred the Federal Reserve Bank 
Richmond. this act the cashier intended set apart such portion 
the balance the Bank Commerce Trusts was necessary 
meet the draft sent the Federal Reserve Bank Richmond, was 
cbligated under his contract. 

regards that done which ought have been done. Under 
such cireumstanees the draft the Bank Commerce Trusts was 
equitable assignment the funds the Federal Reserve Bank 
Richmond, and will adjudge. 

the instant case, the contract between the forwarding and re- 
ceiving banks did not arise out custom, but out agreement 
between them which the collecting bank would cause the checks 
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presented for payment, and immediately upon payment remit 
the amount the checks paid the forwarding bank shipment 
draft upon some other bank with which had 
funds upon deposit. Under these was not contemplated 
that the receiving bank should become the owner the specific money 
collected, and had express implied contract right lend 
otherwise use its banking business. was special agent the 
forwarding bank collect the checks and remit the money immediately, 
and the relationship debtor and creditor did not arise. Board 
Supervisors Prince Edward-Lunenburg County Bank al., 138 
Va. 1218. 903. 

determining whether not the failed bank debtor 
trustee, the court may well look the intention the parties. the 
forwarding bank intends leave the money the hands the col- 
lecting bank, used its usual course business, intends 
become general depositor, and accepts the bank debtor. If, 
the other hand, the forwarding bank, the instant case, does not 
intend used, and demands that the proceeds the checks 
immediately returned it, does not become depositor, but simply 
intrusts the bank with the money for special purpose, and the col- 
lecting bank becomes trustee, and court equity will impress with 
trust the general funds the hands the trustee which the trust 
fund ineluded. 

that the Prince Edward-Lunenburg County 
Bank was special agent collecting checks for the Federal Reserve Bank 
Richmond. equity and good conscience the money thus its 
hands was all times the property the Federal Reserve Bank 
Richmond. This money passed from the agent’s hands the hands 
the receiver impressed with trust, and sufficiently identified, since 
appears that amount equal the amount held for the Federal 
Reserve Bank Richmond was its hands from January 1922, until 
failure. 

check not payment until the check paid, and the drawing 
draft the Prince Edward-Lunenburg County Bank the order 
the Federal Reserve Bank Richmond and mailing the same the 
last mentioned bank way affected the trust already impressed. 
While the check was not assignment the fund against which was 
drawn, between the drawer the check and the person who gave 
value for it, was equitable assignment the fund pro tanto. 
Daniel Negotiable Instr. 1643, 


DEPOSITORS’ GUARANTY FUND LIABLE FOR DEPOSIT 
PUBLIC FUNDS 

The question presented case recently decided the Supreme 

Court Nebraska was whether the depositors’ guaranty fund was liable 

for deposit public funds state bank county treasurer 

excess per cent. the paid capital stock the bank, which 

the amount county treasurer law permitted deposit such 
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bank. The decision State rel. Davis, Attorney General, People’s 
State Bank Anselmo, McCandless, County Treasurer, Receiver 
People’s State Bank Anselmo, 198 Rep. 1018. 

The court found that the disposition the case depended upon the 
meaning given section 8027, Comp. St. 1922, which reads part 
follows: 


bank which has complied full with all the provisions 
this article shall required give any further security bond for 
the purpose becoming depository for any public funds, but de- 
pository funds shall secured the same manner that private funds 
are 


was held that the proper construction this section renders the 
guaranty fund liable for the deposit all public funds, even though 
excess per cent. the paid capital stock the bank where 
the deposit made. The court said: 


latter part said seetion provides that depository funds 
(meaning thereby funds) shall secured the same manner 
that private funds are secured. Private funds deposited state banks 
are secured and protected the depositors’ guaranty fund, and there 
limit the amount private individual corporation may de- 
posit state banks. funds are secured the same manner 
private funds, then they too are protected the guaranty fund, 
regardless the amount thereof, and would wholly immaterial 
whether such deposits exceeded per cent. the paid capital stock 
the bank. 

argued that, the county treasurer violated statutory 
provision making the excess deposit funds, then the excess 
was not legal deposit and was not, therefore, protected. support 
this assignment, plaintiff cites and relies upon the decisions this 
court Iams Farmers’ State Bank, 101 Neb. 778, 165 145; 
State Banking House Castetter, Neb. 194 784; Cole 
Myers, 100 Neb. 480, 160 894; and State Corning State Savings 
Bank, 136 Iowa, 79, 113 500. 

think none these cases applicable the present situation. 
The depositors’ guaranty fund law did not prohibit treasurer from 
depositing public funds state bank excess per cent. its 
paid stock; nor was there any law forbidding state banks 
aecept such deposits. this instance, excess deposit was made 
the bank, but illegal excessive rate interest was agreed 
paid. was sense loan. any wrongful act was committed, 
was the act the county treasurer alone. The funds deposited be- 
longed not him but the public. The was innocent any 
wrongful act. should not deprived the protection the law 
intended afford. The reasons, given the cases referred to, for deny- 
ing liability the guaranty fund not exist this case. 

may further observed that the state the custodian of, and 
has the legal title trustee to, the depositors’ guaranty fund, and 
charged with its control, management and distribution through and 
the department trade and commerce. This same department charged 
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with the examination, regulation and control all the state banks, 
and its examiners had full knowledge, the means full knowledge, 
that the county treasurer, claimant this case, was making deposits 
the defendant bank excess per cent. its paid capital stock. 
matter common knowledge that such excess deposits are habitu- 
ally and constantly being made the county treasurers the state 
and yet the state has made objection such excess deposits, and, 
its failure object, has tacitly placed its approval upon such practice. 
amounts placing the same construction upon the statute ad- 
ministrative branch the state government that now placed upon 
this 


LIABILITY NOTE PAYABLE MAKER’S ORDER 

recent decision the Supreme Court Iowa involved note 
signed Levi Burr maker payable the order ‘‘myself’’ and 
indorsed the maker. The Louisa County National Bank 
Burr, 199 Rep. 359. 

One the questions presented was whether the indorsement the 
note the maker altered his liability from that maker that 
indorser. The court held that did not, saying: 


cause action charged two counts: One against the ap- 
maker and the other indorser. The court withdrew the 
second count the petition, and submitted the case against appellee 
(Burr, the defendant) maker only. The note was made payable ‘to 
the order myself,’ and was signed appellee maker, and indorsed 
the back ‘Levi Burr.’ The note was presented appellee and 
protested for non-payment. Was appellee liable both maker and in- 
dorser, and did the court err withdrawing the second count the 
petition from the jury? 

indorsement appellee was necessary give negotiability 
the note. Without such indorsement and until delivery was mere 
nullity. Appellee could not contract with himself and 
both debtor and the same transaction. Upon indorse- 
ment and delivery the note became negotiable and appellee became 
bound maker. His indorsement added nothing his liability and 
did not change his obligation from that maker the conditional 
one indorser. The question not merely, Did signing his 
name the back the note, become indorser within the meaning 
the Negotiable Instruments Law (Laws 1902, 130), but, so, was 
his liability any way changed thereby? have found little au- 
thority the subject. The indorsement the back the note was 
necessary give validity, but, thus signing and passing 
the agent the land.company, did not become indorser the 
commercial acceptance the term. Ewan Brooks-Waterfield Co., 
Ohio St. 596, 1094, 786, Am. St. Rep. 719; 
Sabine Paine al., 166 App. Div. 151 Supp. 735. The hold- 
ing the Ohio court with our view. have found case 
holding the contrary. The court did not commit error withdraw- 
ing the second count the petition from the 
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LIABILITY FATHER FOR MONEY ADVANCED SON 
HIS REQUEST 

Under the statute frauds promise answer for the debt 
must made between collateral and original promise. The former, 
valid, must writing. The latter even though oral neverthe- 
less enforceable. 

collateral promise one whereby the promisor assumes secondary 
liability obligation which another primarily liable. For in- 
stance, promise pay another’s debt that other does not pay 
collateral promise. 

original promise the promisor himself becomes primarily liable 
the obligation. such credit advanced the promisee while 
apparently advanced third person, reality advanced the 
promisor and is, therefore, the primary debtor. for this reason 
that original promise need not writing. not, effect 
promise answer for the debt another, but promise answer for 
the promisor’s own debt. The following example original 
promise: Advance $1,000 and will repay you.’’ 

Longton State Bank Murphy, 223 Rep. 486, recent de- 
the Supreme Court Kansas, the liability the defendant 
depended upon whether certain promise made him was original 
one one whereby became bound only collaterally for the debt 
another. 

The defendant, Murphy, was sued the plaintiff bank for certain 
moneys advanced his son, Murphy, pursuant oral agree- 
ment between the plaintiff and the defendant. appeared that the 
defendant, stockholder and the bank, and for time its 
vice-president, wished aid his son expanding his business activities 
farmer, and with this end view approached the the 
bank wth the following proposition: 


son going move from the place where now lives and take 
larger place, and will make larger investments and needs more 
money. would like have you furnish him with money that may 
need and take security for far you can, and will keep touch 
with it, and want know about what getting, and will 
pay required to. the bank wants their money they have, 
but want him learn business, and don’t want known 
the transaction. don’t want him know, but will keep touch 


The bank agreed the defendant’s proposition, and thereafter ad- 
vanced the defendant’s son such sums required, usually taking 
such security the son could offer. The defendant was all times 
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familiar with the state his son’s account with the bank, and when- 
ever was the subject discussion the bank examiner the 
meetings the bank directors, was accustomed say that the bank 
could have its money any time wanted it. giving these assurances 
did not always express himself the same way, and times his 
language might have been interpreted mean that was only surety 
guarantor for his son’s indebtedness. 

identity Murphy, the defendant said: ‘‘He son. will 
guarantee the bank will never lose dollar him.’’ another time, 
when the bank officials were discussing the sale Murphy’s cattle, 
which the bank had mortgage, the defendant said: ‘‘Let 
the boy keep the cattle, and when the bank wants the money will see 
that they get still another occasion discussing with the 
the amount advanced his son, the defendant said: ‘‘I will see 

The time finally came when the bank needed its money. de- 
manded payment both Murphy and his son but neither paid. 

The defense the action was the statute frauds. The trial re- 
sulted verdict and judgment for the plaintiff. The ap- 
pealed, contending that the trial court had erred overruling his de- 
murrer the plaintiff’s evidence. 

affirming the judgment the higher court held that there was 
sufficient evidence oral agreement between the bank and the de- 
fendant require submission the trial court the jury the 
question whether the advances money the defendant’s son created 
independent, primary and valid obligation binding the defendant, 
whether the father’s obligation was merely oral promise 
for the debt his son, and, such, void under the statute frauds. 
discussing this point the court said: 


the excerpts the testimony quoted above, seems clear 
that there question for the jury’s consideration which could not 
cut off demurrer the evidence. was fairly established, 
part the evidence, least, that the moneys furnished from time 
the son were advanced pursuant the arrangement effected be- 
tween the cashier and the defendant. 

only complication which clouds this transaction the 
obligation Murphy, Sr., was the private understanding between the 
and defendant that the formula loaning the son, taking his 
notes, taking security from the son, dealing with him ordinary 
customer and borrower, should ostensibly carried through or- 
dinary banking transactions. There was excellent reason for this. 
Murphy, Sr., was man means; was naturally ‘solicitous that his 
son should branch out into business and learn the financial responsi- 
bilities business man—how borrow money, give security, and 
learn meet his obligations. The father wanted the bank co-operate 
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this matter the son’s business education. The cashier agreed 
this. But course the bank could not prudently loan money con- 
siderable sums youth just coming age, without means, without 
business experience, and without having demonstrated his business 
sagacity, and look primarily and exclusively the son make good 
such extensive financial undertakings. the evidential 
whole, together with the testimony the bank’s behalf, and not- 
withstanding the positive testimony defendant the contrary, justi- 
fied the overruling the 


ACTION PAYEE NOTE CLAIMED HAVE BEEN 
ALTERED 


some jurisdictions held that the payee negotiable in- 
strument may, under certain circumstances, holder due course. 
Oklahoma the contrary rule followed. recent case, Rice 
Jones, 225 Pac. Rep. 958, the Supreme Court that state held that 
holder due course must stranger the original transaction, and 
that payee cannot such holder. The question becomes important 
when the payee suing the instrument. 

The action was brought recover promsisory note for $10,000, 
payable the plaintiff, and foreclose mortgage securing the note. 
The plaintiff alleged that the note and mortgage were executed 
Rice, Lola Rice and Elizabeth Witt. Rice had died, Lola 
Rice, the administratrix his estate, was sued both her own name 
and administratrix the estate Rice. 

The defendants admitted the execution note for $7,000 the 
same date the note sued on, and also admitted executing mortgage 
for like amount the property described the mortgage which the 
plaintiff was seeking foreclose. They contended, however, that the 
note was materially altered after they signed, that the sum $7,000 
was erased and $10,000 substituted therefor, without their consent, and 
that the mortgage was also altered. 

The plaintiff recovered judgment for $7,000 against Lola Rice, 
Witt and Elizabeth Witt, and judgment for $10,000 against Lola Rice 
administratrix the estate Rice. The defendants appealed. 

The question presented the appeal was whether the plaintiff, 
the payee the note, was holder due course, and, such, 
recover reason section 7794 Comp. Stat. 1921, which reads 
follows: 


negotiable instrument materially altered without 
the assent all parties liable thereon, avoided, except against 
party who has himself made, authorized assented the alteration 
and subsequent indorsers. But when instrument has been materially 


THE BANKING LAW JOURNAL 571 


altered and the hands holder due course not party the 
alteration, may enforce payment thereof according its original 


The trial court, its instructions the jury, followed the theory 
that payee could holder due course well one whom the 
paper had been negotiated and transferred for value such payee. 

The Appellate Court held that the plaintiff, because was the payee 
the note, could not holder due course. therefore reversed the 
judgment Lola Rice, Witt and Elizabeth Witt. The judg- 
ment was affirmed Lola Rice administratrix the estate 
Rice, since appeared that Rice, who apparently altered 
the note, had been indebted the plaintiff for the amount paid 
him for the note. its opinion the court said: 


common acceptance the meaning the word ‘course’ con- 
templates sequence events succession acts connectedly fol- 
lowed, and holding that one act transaction between maker and 
payee may ‘course’ strained construction the word. 
are therefore the opinion that the trial court erred giving the in- 
structions complained and above set out. 

shown this case that the note was originally executed 
all the makers for the principal sum $7,000; that after the signatures 
the amount was changed $10,000, and was then delivered the de- 
fendant error, Jones, who paid the said Rice the full 
consideration therefor. Defendant error claims this was spoliation 
and not alteration, and therefore should entitled recover 
accordance with the original tenor the contract. Under the testi- 
mony would absurd contend that the alteration was made an- 
other than Rice. There testimony sustain such theory, 
could not even support conjecture. This court has frequently held 
that the material alteration instrument avoids it, except 
those assenting such alteration. This was alteration, not 
spoliation, and was avoided all parties thereto except Rice.’’ 


FAILURE BANK TRANSMIT FUNDS ACCORDANCE 
WITH TELEGRAPHIC INSTRUCTIONS 


interesting decision dealing with the transfer funds tele- 
graph was recently handed down the Court Civil Appeals 
Texas Bacon National Bank Commerce Fort Worth, 259 
Rep. 244. this case the following facts appeared. 

September 1919, Smith, who was engaged the banking 
business Desdemona, Tex., under the name the Bank Commerce 
Desdemona, presented the State Bank Sipe Springs, Tex., 
check for the sum $15,000, and instructed the latter bank 
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have that sum deposited the the Desdemona bank the 
National Bank Commerce Kansas City, Mo. The State Bank, which 
then had deposit its credit the National Bank Commerce 
Fort Worth about $70,000, telegraphed that bank instructions wire 
the Kansas City Bank $15,000 placed the the Des- 
demona bank. 

receipt the telegram the Fort Worth bank prepared telegram 
addressed the Kansas City bank, which was one its correspondent 
banks, directing that the sum $15,000 deposited the credit the 
Desdemona bank. the same time the Fort Worth bank entered upon 
its books $15,000 favor the Kansas City bank and 
charged the account the State Bank with like amount. The tele- 
gram was never delivered, and the Kansas City bank neither made the 
deposit the the Desdemona bank, nor gave credit therefor 
the Fort Worth bank. 

September 27, 1919, the Fort Worth bank learned that its tele- 
gram the Kansas City bank had never been received and acted upon. 
Thereupon the Fort Worth bank charged back the Kansas City bank 
the sum $15,000. Instead crediting the State Bank with the amount, 
the Fort Worth bank applied the sum $6,238.88 indebtedness 
the Desdemona bank, which had the meantime become insolvent, 
and delivered the receiver the Desdemona bank the sum $8,761.12. 

The State Bank was voluntarily dissolved January 20, 1920. 
the time its dissolution the corporation had debts other than its 
depositors. transferred the Guaranty Bank Sipe Springs its 
books, notes and other assets shown the book entries, and the 
Guaranty Bank assumed pay the depositors the State Bank. The 
$15,000 item did not appear asset the books the State Bank, 
and neither the officers the State Bank nor the Guaranty Bank 
then knew that the deposit the credit the Desdemona bank had not 
been made. 

Subsequently, upon discovering that the $15,000 had not been de- 
posited the Kansas City bank the credit the Desdemona bank, 
the plaintiffs, who were the sole stockholders the dissolved State Bank, 
brought this action against the Fort Worth bank recover the $15,000. 
The Commissioner Insurance and Banking, who was then charge 
the Guaranty Bank intervened the action. 

The trial resulted verdict for the defendant, plaintiffs 
and the intervener appealed. support the judgment the defendant 
argued that neither the Commissioner Insurance and Banking nor 
the plaintiffs had the right bring the action. was the defendant’s 
contention that the plaintiffs were not entitled maintain the action 
under article 1206, Rev. Statutes, which makes the president and direc- 

managers the affairs corporation trustees the creditors 


a. 
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and stockholders, with full power settle the affairs, collect the out- 
standing debts, and divide the moneys and other property among the 
stockholders. 

The court held that since there appeared outstanding debts 
the State Bank Sipe Springs, and since there were stockholders 
other than the plaintiffs among whom the undistributed assets the 
dissolved corporation could distributed, the plaintiffs were not pro- 
hibited the statute from maintaining action. discussing 
this point the court said: 


see reason why, under the circumstances this case, the 
stockholders the State Bank Sipe Springs may not assert their 
rights court; they, and they alone, are the undoubted owners 
equity, and have the right the possession the funds contro- 
versy for which the appellee (defendant) bank liable, unless that 
fund has been transferred the Guaranty State Bank Sipe Springs. 
think, therefore, that the article the statute relied upon must 
construed applicable more particularly cases where the corporation 
dissolved, having outstanding claims and debts and other unsettled 
affairs, and that, applied this case, with such 
have before us, merely cumulative, and not 


The principal question the case was whether the defendant bank 
was legally authorized appropriate part the $15,000 the pay- 
ment the indebtedness the Desdemona bank, and deliver the 
balance the receiver the Desdemona bank when the insolvency 
that bank was known the officers and managers the defendant bank. 
was held that the bank had such authority. The court said that 
the relation the Fort Worth bank the State Bank was that agent 
trustee, and that the Fort Worth bank could only relieve itself 
liability for appropriation the fund following, agent, the 
instructions its principal, or, trustee, acting good faith with 
its beneficiary. The court further held that even the telegram the 
defendant bank were regarded having the form and effect check 
the defendant bank, that alone would not operate assignment 
the $15,000 the Desdemona bank relieve the defendant from 
liability for its appropriation that fund. 

The fact that certified check was given the State Bank con- 
sideration for the telegram was found have effect the 
true,’’ said the court, ‘‘that the State Bank accepted the certified 
check and sent the telegram. But undisputed that this certified 
check was never paid, and, hence under all the authorities, the State 
Bank had the right reverse its credit entries and repossess itself 
the fund before its actual receipt the Desdemona bank.’’ 

discussing the defendant’s liability the court said: 


our judgment the appellee bank (defendant), when directed, 
was, the telegram from the State Bank Sipe Springs trans- 
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mit the Kansas City bank for the credit the Desdemona bank the 
amount specified the telegram, assumed act agent the State 
Bank Sipe Springs for the purpose the transmission, and agent 
was its duty follow instructions. 

the evidence tends show that upon the receipt the tele- 
gram from the State Bank Sipe Springs the appellee bank prepared 
communication the Kansas City bank, which, had been delivered, 
would have completely exonerated the appellee bank from any further 
liability, and evidence tending show that the appellee bank fact 
prepared appropriate telegram for the purpose, yet does not appear 
very certainly that was ever fact delivered the telegraph com- 
pany, although one the officers the appellee bank gave his 
recollection that was delivered; all events, was never trans- 
mitted and delivered the Kansas City bank, and time was there 
transfer the funds the appellee bank the Kansas City bank, 
any credit given therefor, that all times the fund fact remained 
with the appellee bank, and the real right thereto yet remained the 
State Bank Sipe Springs, and the appellee bank, its continued 
and control the funds, was the attitude, that fund, 
trustee, and such trustee, upon having ascertained that its telegram 
the Kansas City bank had never been received, and that had not 
been charged with the amount the fund, was duty bound notify 
the beneficiary the fund, the State Bank Sipe Springs, the 
changed situation, particularly view the fact that the very time 
appropriated part the fund the payment its own debt and 
delivered the remainder the representative the bank Desdemona 
had knowledge the latter bank’s insolvency. 

faith, appears us, the part the managers the 
appellee bank, required nothing less than that the State Bank Sipe 
Springs should have been informed the changed conditions then 
within the knowledge the managing officers the appellee bank. 
does not appear that the officers the State Bank Sipe Springs learned 
the fact that its instructions for the deposit the money the Kansas 
City bank had not been followed, and the further fact that the ap- 
pellee bank had misapplied the $15,000 stated, until long afterwards. 

support its contention, presents number sup- 
posable cases which might said that was authorized consider 
the $15,000 equitably owned the Desdemona bank, and hence ap- 
propriate the fund was done, but need not attempt answer such 
supposable cases. have deal only with the facts stated, which are 
undisputed, and thereunder feel hesitation saying that the ap- 
pellee bank liable for the fund, either the plaintiff stockholders, 
the commissioner insurance and banking, the case may be. 
the fund question, appellee had contractual dutiful relations 
except with and its principal, the State Bank Sipe Springs, and 
without any justiciable right arising out considerations and transac- 
tions passing between the State Bank Sipe Springs and others.’’ 


The judgment for the defendant was reversed, and, owing the fact 
that the plaintiffs and the Commissioner Insurance and Banking came 
agreement whereby the plaintiffs became the sole owners the 
claim against the bank, judgment was rendered favor the plaintiffs. 


Banking Decisions 
this department are published each month all the important decisions the 


Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


DEPOSIT AGENT’S ACCOUNT CHECKS 
PAYABLE PRINCIPAL 


Rensselaer Valve Co. National Bank Commerce Seattle, Supreme 
Court Washington, 224 Pac. Rep. 673 


The plaintiff company opened account the defendant bank, 
located Seattle. instructed its agent that point deposit 
therein all checks payable the company which were received 
him. authorized the agent draw checks against the account and 
gave the bank notice such instructions and authority. The reason 
for this was that the agent frequently received checks payable the 
company which represented part money belonging the agent. 
number instances the bank permitted the agent cash checks 
payable the company and deposit such checks the credit 
his individual account. The agent appropriated considerable sum 
money belonging the company. was held that the bank was 
liable the company for its loss resulting from the bank’s disregard 
its instructions; and this even though, had the bank required the 
agent deposit all checks payable the company the company’s 
account, could still have appropriated the funds drawing checks 
against the account. 


Action Rensselaer Valve Company against the National Bank 
Commerce Seattle. Judgment dismissal, and plaintiff appeals. 
Reversed and remanded. 

See, also, Rensselaer Valve Co. Union Nat. Bank Seattle, 122 
Wash. 494, 210 947, 213 Pac. 490. 

Shank, Belt Fairbrook, Seattle, for appellant. 

Kerr, Ivey, Seattle, for respondent. 

BRIDGES, J.—The appellant Rensselaer Valve Company, cor- 
poration engaged the manufacture valves and hydrants, having 
its and its principal place business Troy, the state 
New York. maintains branch place business the city Seattle 
for the sale its products. This branch, during the times which gave 
rise the present controversy, was under the management one Fred 

NOTE—For similar decisions see Banking Law Journal Digest (Third 


Edition, 1924) 345. 
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Hayner, who conducted under the title ‘‘Rensselaer 
pany. Fred Hayner, Mgr.’’ The appellant’s trade Seattle was 
principally with contractors ‘public works, who paid for the articles 
purchased largely with checks drawn banks operating the city 
Seattle. Prior the year 1917, all these checks were forwarded the 
appellant Troy, and were collected the usual manner through 
banking houses. The appellant and Hayner soon discovered that con- 
tractors often desired purchase from one person not only the hydrants 
and valves they needed, but also other supplies, such pipe and jute. 
They agreed that Hayner might, his own account, become the agent 
for products other than hydrants and valves. was realized that 
doing business this way certain checks might made payable ap- 
pellant, part the proceeds which might belong Hayner. For 
this reason, and for the further reason that, under the former method 
collection, checks were sometimes lost for want time presenta- 
tion, change the method collecting part the checks was de- 
sirable. this end, the president the appellant and Hayner ap- 
proached the respondent, national bank doing business Seattle, when 
understanding was reached satisfactory all parties. The sub- 
stance and effect the agreement was that all checks received Hayner 
payable the appellant should deposited him the respondnt 
bank the name and the account the appellant. order that 
Hayner might pay himself such sums belonged him and remit the 
balance the appellant, was given authority sign checks the 
name appellant drawn its account. After appellant had given 
these oral instructions the bank, wrote respondent the following 
letter embodying the substance the 


April 1917. 
Bank Commerce, Seattle, Wash.—Gentlemen: Con- 
firming conversation with your the account now opened 
Rensselaer Valve Company, your bank moneys belonging 
said Rensselaer Valve Company, but subject check signed Rensselaer 
Valve Company Fred Hayner, but otherwise subject all 
respects the order proper officers said Rensselaer Valve Com- 
pany corporation) Troy, Y., duly accredited such the 

usual manner. respectfully, 
Valve Company, 


The business was conducted through Hayner until the fall 1920, 
when investigation his affairs which the appellant then made dis- 
closed that was default large sum money. This action 
was then brought recover from the bank the amount certain checks 
made payable which were either paid the bank Hayner cash 
deposited his private account without first being deposited the 
account the appellant. 
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The testimony tended show that the respondent had not followed 
instructions which have mentioned. Instead requiring the checks 
made payable the appellant deposited its name, permitied 
Hayner the presentation thereof direct the disposition their 
proceeds without depositing them. certain instances paid him 
over the counter for them, and other instances permitted him 
deposit the amount the checks directly his individual account. While 
the appellant’s testimony concerning its loss not very satisfactory, yet 
sufficient without any contradiction, show that had never been 
repaid the amount moneys represented the checks cashed 
Hayner and deposited his credit. the close the appellant’s 
testimony the trial court granted respondent’s motion for non suit, and 
thereupon entered judgment dismissing the action. 

Let state the matter more According instructions 
given the bank the checks involved should have been placed the 
account and the credit the appellant. These insrtuctions were not 
followed respondent. permitted Hayner either cash the checks 
place them his individual account. Under further instructions 
given the bank Hayner had right draw checks the name the 
appellant against the account into which this money should have been 
placed. Had the checks been deposited appellant’s credit per in- 
structions, Hayner might virtue his authority have withdrawn the 
money and put his own private account and there would have been 
liability the part the bank, assuming that would have been 
innocent any wrongdoing Hayner’s part. The only proof loss 
the appellant was that has never been paid any portion the sums 
represented these checks. The main question is: the appellant en- 
titled recover the respondent these facts? 

There are what consider one two less important questions 
will first dispose of. 

Respondent contends that there testimony show that the 


appellant had not received from Hayner otherwise the amount 


money here sued for. But think the testimony, while somewhat un- 
satisfactory, sufficient this respect. The president the appellant 
was asked 

you know whether not the Rensselaer Valve Company has 
received the proceeds these checks [meaning those involved this 
Yes; know that they did 

Practically the same question was asked the general manager, who 
answered 

know absolutely that the Rensselaer Valve Company did not re- 
ceive the proceeds from those 

There being practically nothing dispute this testimony, suf- 
ficient carry the case beyond nonsuit. true 
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that cross-examination these witnesses the court refused permit 
them further testify this point, because they had obtained their 
information from the books the company. But the testimony which 
have quoted was based assertions the witnesses that they spoke 
from personal knowledge. That testimony still stands, and was properly 
received. cannot say, therefore, that there was testimony that 
the appellant had not been paid the amount the checks question. 
Nor did the trial court grant the nonsuit this ground, but because, 
having deposited the checks the account appellant, Hayner had 
authority check that account. 

Respondent further contends that the judgment should affirmed 
because appellant’s conduct with reference this account, that 
failed use reasonable diligence checking up. may doubted 
whether such defense all material would tend excuse re- 
spondent from complying with instructions. Wagner Trading Co. 
Battery Park Nat. Bank, 228 37, 126 347, 340, 
But unnecessary for pursue this discussion. The same question 
was involved exactly the same extent the case Rensselaer Valve 
Co. Union National Bank, 122 Wash. 494, 210 Pac. 947, 213 
490, and was there resolved against the respondent. The case arose out 
the fact that subsequent the transactions here involved the appel- 
lant’s account was transferred from the respondent the Union 
National Bank Seattle and the same general course business was 
followed. consider that that case entirely controlling this 
question. 

further contended that there was not any proof that the money 
represented those checks belonged the appellant. not read 
the testimony. Besides, the checks were all made payable the appel- 
lant, and the presumption would that they represented money belong- 
ing it. 

Let now discuss what consider the main and fundamental 
questions. Thesé were also fully involved the Union National Bank 
Case, supra, and were there decided against the respondent. Inasmuch, 
however, they have been especially stressed here are not adverse 
elaborating somewhat upon what there said. 

unquestionably the duty bank faithfully carry out any 
instructions given depositor concerning his business. this 
the bank had explicit instructions that checks such those involved 
here should deposited Hayner the appellant’s account. When 
Hayner failed make such deposit, but cashed the checks for his own 
uses, was once guilty unlawful conversion, and since the bank 
assisted him obtaining the money direct violation the instruc- 
tions given it, though course without intent wrong, would 
liable the appellant. The moment the bank cashed the checks and 


THE BANKING LAW JOURNAL 579 


gave the money directly Hayner, violation instructions, the 
wrong had been done, and the unlawful converson accomplished, and 
the bank’s liability established. 

well-settled rule law that bank has notice that breach 
trust being committed the improper withdrawing funds, 
ineurs liability, responsible for the wrong done, and may com- 
pelled replace the funds that has been instrumental diverting. 
Where bank has knowledge that fund deposited with impressed 
with trust, liable for permitting its application the personal 
account the depositor, or, the bank pay funds its possession 
one who knows not entitled thereto, has committed wrong, for 
which will held liable the true owner, has sustained loss. 
The following are few the leading cases support the foregoing 
proposition: Duckett National Bank, Md. 400, 
Atl. 983, 84, Am. St. Rep. 513; American Exchange Na- 
tional Bank Loretta Gold, ete., Co., 165 Ill. 103, 202, 
Am. St. Rep. 233; Commercial Agricultural Bank Jones, Tex; 
Niagara Woolen Co. Bank, 141 App. Div. 265, 126 Sup. 
890; Robinson Chemical Nat. Bank, 404; Hope Vacuum 
Cleaner Co. Commerical National Bank, 101 Kas. 726, 168 870; 
Allen Puritan Trust Co., 211 Mass. 409, 916, 1915C. 
518, and note; Fidelity Guaranty Co. Adoue, 104 Tex. 379, 
667 Wagner Trading Co. Battery Park Bank, supra. 

The general rule laid down the foregoing and other authorities 
that where bank has deposit moneys which knows, the 
exercise reasonable care should know, are trust funds, and know- 
ingly permits the trustee use the moneys for his private purposes, 
any manner adverse the interest the trust, liable the 
trust estate. The case Duckett National Mech. Bank, supra, 
leading authority. There the facts were that one Clagett was 
trustee for estate and check was made payable his order 
trustee. The bank permitted him indorse the check payable him- 
self individually and place the money his individual account. 
Later appropriated the money his own use and the trust estate 
instituted suit aganist the bank. The court, speaking with reference 
the check being made Clagett trustee, said: 


was explicit notification the bank that Clagett was not 
the actual owner the money. Knowing that the money was 
not Clagett’s, but that was payable him, and deposited his 
credit trustee, the bank had authority place his individual 
and loss ensued reason Clagett drawing the fund 
out checks his personal account, the bank liable make restitu- 
tion the trust estate. The bank the eye the law participated 
the breach trust which Clagett was guilty. fact, the bank 
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took the first step that ended the spoliation the trust. Its act 
placing distinctly marked trust funds the personal credit Clagett 
was obviously wrongful, and must bear the resulting 


While the cases cited are not directly point, they are principle, 
controlling. true that the case bar the bank may not have 
known that Hayner was obtaining the money these checks for his 
own private use, yet, appellant’s testimony true, did know that 
had authority obtain the manner did, and that had 
authority permit him obtain it. There was safe and sure 
way which the bank could have handled this business, and that was 
deposit these moneys appellant’s credit according instructions. 
thereafter Hayner drew that account and used the moneys for 
his individual purposes that was affair between him and appellant, 
and, the absence knowledge the wrongdoing, the bank would 
not have been liable. Its error was permitting Hayner have the 
money the first place. loss being shown, its liability once 
attached. 

But respondent very earnestly contends that, admitted that 
violated instructions permitting Hayner obtain the money 
these checks, there testimony show that the appellant suffered 
any loss because such violation, and that one whose money has been 
wrongfully appropriated another may still not recover unless 
shows that the misappropriation conversion resulted his damage. 
Its argument the effect that its violation instructions had nothing 
with appellant’s loss; that had followed instructions and caused 
the money deposited appellant’s account the bank, Hayner, 
virtue his authority check that account, could, another 
way, have accomplished identically the thing did accomplish, that 
is, embezzle the money that, had power indirectly 
what did directly, the violation the instructions was not the cause 
the loss. Since the argument have asked for additional briefs 
this point. had hoped that counsel would able find some case 
authority directly point, but our opinion none such has been 
cited. 

The fact that Hayner had power draw checks against the appel- 
lant’s account and thus might, that manner, have obtained the very 
moneys the respondent paid him directly, will not relieve the bank. 
committed its error violating its instructions. What might 
might not have happened had lived the instructions imma- 
terial. The bank having assisted Hayner get the money, will not 
speculate whether might, would, could have obtained some 
other manner. Manifestly, one the reasons the appellant had for 
insisting that checks made payable should passed its account 
was that might, that manner, know when payments had been made 
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contractors. For illustration, contractor who had bought some 
appellant’s products paid therefor giving Hayner check payable 
the appellant and that check had been passed its account, then 
easily and readily know that the payment had been made; but, 
the check was permitted cashed Hayner placed his own 
without passing through the appellant’s account, would 
have way knowing the payment had been made, and excellent 
opportunity would given Hayner the very thing did— 
embezzle the appellant’s money. When appellant had proved its in- 
structions respondent concerning these checks and that the moneys 
represented them had been paid Hayner cash put his 
contrary instructions and that had not received the money, 
sums equal amount, had made case which was sufficient put 
the respondent upon proof. The mere fact that Hayner had authority 
draw checks appellant’s bank account, and thereby indirectly 
obtain its money, does not negative the idea that its loss resulted from 
the failure respondent follow instructions. 
The only case have found touching this question Duckett 
National Mech. Bank, supra. There, here, the bank claimed that 
its violation duty was not the cause the loss the trust estate, 
because had the money been placed Clagett’s account trustee he, 


acting that would have had the right draw the money 
out and apply any use and the bank would not liable did not 
have notice. Answering this contention, the court said: 


answer say that had the bank obeyed the direction given 
it, and had opened account the name Clagett trustee, 
and that account with these funds, still Clagett could have 
withdrawn them checks appropriately signed, and could then have 
misapplied the money without involving the bank any liability. 
This answer, simply because what might have been done was not 
done. Had the bank opened account for this fund the name 
Clagett, trustee, instead entering the credit his personal account, 
would have done what was its plain duty do, and would not 
have been guilty the error which did commit. Had done its 
duty, and had Clagett afterwards withdrawn the money, might 
have done, and had then misapplied without the co-operation 
the bank, there would have been liability the bank all. 
But this was not done, and the failure the bank what ought 
have done cannot treated tantamount the thing that did 
unless contaries are equivalent each other. What ought 
have done not what did do, and cannot escape liability upon the 
mere conjecture that what did happen the funds might have also 
happened had the bank not been derelict its dealings with those 


are confident that the appellant’s testimony was sufficient 
the case beyond nonsuit. The judgment reversed and the 
remanded for trial. 
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BANK LIABLE SENDING LIBERTY BONDS 
WRONG ADDRESS 


Harlan State Bank Banner Fork Coal Corporation, Court Appeals 


The plaintiff coal company purchased Liberty Bonds the par 
value $1,650 through the defendant bank. When the company 
mailed its check for the final installment directed the bank ‘‘send 
these bonds registered The company, shown its 
letter head, was located Kentenia, Ky. The bank sent the bonds 
registered mail, but, through error, addressed the envelope 
Twila, Ky. few nights later the post office Twila was burglarized 
and the bonds were stolen. was held that the bank was liable for 
the value the bonds. Its duty deliver the bonds the com- 
pany was absolute. 


Action the Banner Fork Coal Corporation against the Harlan 
State Bank. Judgment for plaintiff, and defendant appeals. Affirmed. 

Hall, Jones Lee, Harlan, for appellant. 

Sampson, Harlan, for appellee. 


CLARK, J.—By agreement with governmental agents for the sale 
Fourth Liberty Loan bonds Harlan county, Ky., appellant received, 
for delivery appellee when paid for, number such bonds the 
par value $1,650, for which the latter had par and accrued 
interest, payable installments. Appellant’s place business the 
county seat, and that appellee out the county Kentenia, Ky., 
which about two miles from Twila. 

Upon receipt notice that the last installment the bonds was due, 
appellee inclosed its check therefor letter appellant, directing 
‘‘send these bonds registered Appellant collected the 
check, sent the bonds registered mail appellee, but addressed the 
letter Twila instead Kentenia. few nights later burglars stole 
the bonds from the Twila post office, and this appeal the bank 
from judgment against for the value the bonds favor the 
coal corporation. 

Counsel agree that this transaction appellant was bailee and ap- 
pellee the bailor, but devote much space their briefs discussion 
whether the evidence appellant was compensated not for its 
service, determinative its duty caring for the bonds, but that 
question not here, since they were not lost because any failure upon 
the part appellant care for them while its custody, but because 


similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 339. 
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its failure deliver them appellee accordance with its directions 
after had fulfilled the bailment conditions. 

Hence the question for decision depends upon the bailee’s power 
disposal rather than its duty preserve the deposit, and this power 
the same whether acted bailee gratuitously for pay. The bailee’s 
duty preserve the deposit for redelivery the bailor not absolute, 
and demands him only due care and good faith, but has power 
dispose except the bailor accordance with his directions, 
and his duty return the property its owner absolute and not de- 
pendent upon diligence good faith, when considered separate and 
apart from the duty keep for return the case here. 

While the bailee does not insure that will safely return 
the deposit, does bind himself absolutely that will not voluntarily 
dispose except the bailor accordance with his directions. 
appellant, attempting redelivery appellee, failed, matter 
for what reason, the manner agreed upon assumed all risk 
resultant therefrom, because such risk was neither contemplated nor 
authorized appellee. 

true that appellee’s letter did not, many words, direct 
appellant send the bonds Kentenia, but the printed heading 
the letter appellant gave that place its post office address, and 
made mention Twila, and clear think that the letter must 
construed directing appellant send the bonds registered mail 
Kentenia, and that sending them Twila appellant must, without 
regard the degree care exercised doing, answer appellee 
for the loss resultant therefrom, matter how occasioned. 

the facts were undisputed, the verdict should have been directed 
for appellee for the value the bonds, and need not consider the 
instructions upon which the jury returned like verdict. 

Judgment affirmed. 


BANK NOT REQUIRED REFUND INTEREST 
WHERE NOTE PAID BEFORE MATURITY 


Pendery Fort Worth State Bank, Court Civil Appeals Texas, 
262 Rep. 857 


The plaintiff gave his note for $7,500 the defendant bank for 
which received $6,900, the bank deducting $600 advance 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 559-574. 
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interest for one year. Prior maturity the plaintiff repaid the 
$6,900 and then action recover $450, the unearned 
interest the loan. alleged that the president the bank told 
him that, would pay full before maturity, the bank would 
make the refund. was charged that the president told the plaintiff 
that would have pay the full amount and then look the board 
directors approve refund, and that the president would per- 
sonally see that refund was made. The board refused approve. 

was held that, the absence written agreement 
appropriate clause the note, the bank could not compelled 
make the refund. Judgment was given favor the bank. 


Action Paxton Pendery against the Fort Worth State Bank and 
others. Judgment for defendants, and plaintiff brings error. Affirmed. 

Alfred Eaton, Fort Worth, for plaintiff error. 

Bryan, Stone, Wade Agerton and Hyer, all Fort Worth, 
for defendants error. 


COBBS, J.—Plaintiff error brought this suit the county court 
Tarrant county recover defendants error the sum $450, 
being the amount the alleged unearned interest note due the 
defendant error bank for $7,500. was alleged that the note was 
given secure loan, and the bank deducted $600 advance cover 
interest for one year, and paid plaintiff error money $6,900. Sub- 
sequently, was alleged, was agreed Marcus Bright, president 
the bank, that the note was paid about December 18, 1922 ,the 
bank would refund plaintiff error the unearned interest paid 
advance, which the time payment was $400. 

charged that plaintiff error was told Marcus Bright, the 
president the bank, the time payment, that would required 
pay the face the note, which did, and thereafter look the 
directors approve refund, and Marcus Bright verbally agreed 
personally see that refund would made. 

The defendants error filed responsive pleadings, and denied the 
agency Marcus Bright under oath, and failure considera- 
tion. 

The case was tried with jury, and the court gave the jury 
instructions, and, the answers the jury being favorable, the trial 
court entered judgment for defendants error. 

Defendants error strenuously object our considering plaintiff 
error’s brief, because every essential, alleged, violation 
the rules well established for briefing, and further because 
the want courtesy and the disrespect shown towards the judge the 
trial court. court has power compel regard the 
rules good ethics matters this kind. good Americans they 
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should, and usually do, respect constituted authority, but long they 
not permit themselves pass the line and put themselves con- 
tempt court they cannot disciplined. So, therefore, while may 
agree with defendants error this matter, shall let pass without 
further comment. Lawyers often, their zeal and earnestness repre- 
senting their clients, inexcusably stretch the very limit that respect 
and decorum required the treatment the court and their opponents 
the same learned profession. 

There was written promise, personally, the part President 
Bright, refund the money the bank refused so, 
nor was there alleged shown any fraud misrepresentation that in- 
duced him part with his money. Unless there express agreement 
refund interest paid advance, provision the obligation that 
may paid ‘‘on certain date, the written contract cannot, 
parol testimony, satisfied and discharged before its maturity with- 
out the payment the stipulated amount with unearned interest. 

The bank pleaded and denied any consideration for the agreement 
refund, but alleged that the taking the loan, well secured, put the 
bank extra trouble and expense, especially view the fact that they 
had already reported the loan the state bank authorities Austin, 
and were satisfied let remain for the term. pleaded that refund 
interest was contrary its policy and custom such eases, and 
benefits could derived from the surrender well-secured loan such 
this one was. The bank further pleaded that the 
plaintiff, its client, even went far arrange the loan, which 
did not see fit handle, with Ben Smith, and paid out $100 the 
transfer, which was charged expense, entirely for the 
Mr. Pendery. Only after the negotiations were complete did plaintiff 
suggest refund, and was told that would taken with the board 
directors. The offer was gratuitous one the part the president, 
Marcus Bright, see the board would agree the refund interest 
contrary their usual custom. 

Plaintiff error knew that the president the bank was not bind- 
ing himself upon any consideration him moving personally refund 
the money, but was making clearly known the time that the directors 
the bank had pass the matter, not himself. Plaintiff error 
could have waited for the officers the bank act the refund before 
making the payment, but relied the promise Mr. Bright secure 
it, which Mr. Bright attempted carry out, but failed. elementary 
that ‘‘he who trusts most must lose 

see theory which would have justified the court giving any 
the charges requested appellant. There liability shown upon 
the part the bank, for was standing upon its legal and contractual 
right the principal and interest the date maturity. 
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That was express obligation upon plaintiff error, pay the note 
according its tenor, words and effect. 

was expressly shown that the president the bank had express 
authority release any interest, called, earned unearned. Indeed, 
matter law, had none. told plaintiff error, and plain- 
tiff error knew the time. Mr. Bright did not bind himself any 
valid personal obligation pay plaintiff error the money. There was 
consideration him moving for any such unwritten promise, and 
fraud alleged proven practiced upon plaintiff error, that induced 
him part with any money. 

think the case was fairly tried and substantial justice done. There 
are reversible errors properly assigned, and the judgment the trial 
court affirmed. 


PAYMENT FOR GRAPES UNDER LETTER 
CREDIT AUTHORIZING PAYMENT FOR 
“ALICANTE BOUCHEZ GRAPES” 


Laudisi American Exchange National Bank, New York Supreme 
Court, 203 Supp. 432 


Under letter credit issued pursuant agreement between 
the plaintiff’s agent and the defendant bank the latter was honor 
draft against the shipment Bouchez grapes’’ from 
California against ‘‘invoice and negotiable railroad bill 
The bill lading from California showed merely shipment 
invoice drawn New York after the arrival 
the grapes described them Bouchez grapes. The plaintiff 
notified the defendant bank not pay the draft but did never- 
theless. 

This was action for breach the contract evidenced the 
letter credit. was held that the plaintiff was entitled re- 
cover. The court held that the invoice drawn New York was 
not shipping document, and since the only shipping document which 
the defendant had before paid was the bill lading, which showed 
that the shipment was not the goods specified, the payment was 
unauthorized. 


Action Lawrence Laudisi against the American Exchange National 
Bank. motion summary judgment, and defendant 


similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 579. 
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for dismissal complaint. Defendant’s motion denied, and plaintiff’s 
motion granted. 

Adolph Ruger, Brooklyn, for plaintiff. 

Cardozo Nathan, New York City, for defendant. 


FABER, J.—Motion plaintiff for summary judgment, and motion 
defendant for dismissal the complaint. The action for damages 
for breach contract. The contract involved the form letter 
credit, issued pursuant so-called customer’s agreement between 
plaintiff’s agent and the defendant. The breach that 
under the letter credit the defendant was only honor draft against 
the shipment ‘‘Alicante Bouchez grapes’’ from California against 
and negotiable railroad bill lading.’’ The bill lading 
from California showed merely shipment ‘‘grapes,’’ but invoice 
which did not the shipment from California, but was drawn 
New York after the arrival the grapes here October 26, 1922, 
did the grapes Alicante Bouchez grapes. 

not denied that about October 26, and before the defendant 
had made any payment the draft drawn under the letter credit, 
the plaintiff notified the defendant not pay the draft. The letter 
credit did not its face provide for irrevocable credit, Doelger 
Battery Park National Bank, 201 App. Div. 515, 194 Supp. 
582, and Frey Son, Sherburne Co., 193 App. Div. 849, 
184 Supp. 661, and the customer’s agreement, under which the 
letter credit was issued, did not terms contemplate that such letter 
might ‘‘extended, increased, otherwise altered’’ the expense 
and risk the plaintiff. Despite the notice not pay, the defendant 
did pay the draft. seeks justify such payment because the in- 
voice drawn New York, before stated, properly described the 
grapes, and contends that such invoice was one the shipping docu- 
ments called for the letter credit. This invoice, opinion, was 
not shipping document accompanying the goods from California, and 
the only shipping document, accurate terms, which the defendant 
had before paid, was the bill lading, which showed that the ship- 
ment was not the goods specified, and therefore payment was un- 
authorized. See Bank Italy Merchants’ National Bank, 236 
106, 140 211; Frey Son, Sherburne Co., supra, 
page 853 Supp. 661). 

Defendant’s contention that there custom that banks rely upon 
the description the merchandise the invoice fails, not only because 
there is, stated above, accompanying invoice, but because not 
pleaded defense. Its further contention that plaintiff ratified the 
payment the draft reimbursing its agent, which had guaranteed 
defendant, hardly merits serious discussion. When the defendant made 
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the payment violation plaintiff’s instructions, cause action 

then vested the plaintiff, which can only discharged release 

something accepted satisfaction. Stenton Jerome, 480, 

page 488; Clarke Meigs, Super. Ct. 337. 
follows that defendant’s motion must denied, with $10 costs, 

and plaintiff’s motion granted, with $10 costs. 


RIGHTS SAFE DEPOSIT BOX HOLDER 
WHERE CONTENTS WRONGFULLY 
CASHIER 


Conneautville Bank’s Assigned Estate, Supreme Court Penn- 
sylvania, 124 Atl. Rep. 745 


Mrs. Wilcox rented safe deposit box from the Bank Con- 
neautville, partnership. She received two keys the box and left 
one them with Snodgrass, who was member the firm and 
that could open the box she could not the 
bank. Snodgrass took the bonds which Mrs. Wileox had left the 
box, sold them and deposited the proceeds the the firm 
Pittsburgh Bank. The transaction was not entered the firm’s 
books. The firm subsequently failed. all times the amount 
deposit the Pittsburgh bank the credit the firm was more 
than the proceeds the sale the bonds. 

was held that the firm was bailee the fund and that Mrs. 
Wilcox was entitled paid full and could not required 
share pro rata with the general creditors. 


the matter the assignment Paul Sturtevant, Judson 
Snodgrass, and Emmett Baird, copartners doing business under the 
firm name and style Bank Conneautville, Frank Jackson, 
State Bank Examiner, for the benefit creditors, which Nettie 
and Katherine Crider filed petition. From order for 
petitioners, assignee appeals. Affirmed. 

Frank Thomas and Paul Thomas (of Thomas Thomas), 
Meadville, for appellant. 
Lowry Humes, Meadville, for 


SCHAFFER, Nettie rented safe deposit box the 
Bank Conneautville, partnership, which Judson Snodgrass 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 130. 
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was partner and cashier. She placed the box certain bonds 
belonging her and others belonging Katherine Crider. Two 
keys were furnished Mrs. one which she left wtih 
Snodgrass enable him case she any time could not 
personally so. Possessed the key, went the box, stole the 
bonds question, sold them through brokers, whose check for $6,093.62, 
drawn his order, deposited the Bank Pittsburgh National 
Association, the credit the Bank Conneautville, order make 
the latter’s balance appear larger than actually was. The 
amount received from the sale the bonds was not entered the books 
the partnership. The funds the credit the latter the Pitts- 
burgh bank were all times excess the amount realized from the 
sale the stolen securities. 

The Bank Conneautville became insolvent, made general assign- 
ment for the benefit creditors, and thereafter Nettie and 
Katherine Crider presented their petition the court below, praying 
for order the assignee directing him pay over them the fund 
realized from the sale their securities. The court made the order 
prayed for, from which the assignee takes this appeal, advancing the 
proposition that the petitioners have standing except general 
the assigned estate, claiming there was sufficient ear- 
marking the funds enable them designated, individuated, 
and picked out belonging appellees, relying support his 
position such Commonwealth Tradesmen’s Trust Co., 250 
Pa. 372, Atl. 57, 1916C, 10; Lebanon Trust Safe Deposit 
Bank’s Assigned Est., 166 Pa. 622, Atl. 334; Miller’s App., 218 Pa. 
50, Atl. 995, where money was received bank trustee, which 
trust money the bank had put its general funds the usual course 
business. such have held that one cestui que trust en- 
titled preference since unable trace his money. some 


these decisions, the rule laid down that where the trustee bank, 


the fact that amount equal to, greater than, the amount the fund 
claimed, was all times deposit, does not give the cestui que trust 
the right preference, even though such the rule established 
English and other individual trustee. 

Appellant argues that this the case ‘‘of bank which holds the 
funds all its patrons trust and there was mingling mixture 
trust funds.’’ The with the position assumed appellant 
that the property appellees was not held trust the bank 
the sense which uses the term. The bank’s relation the se- 
curities was merely that bailee for custody. Trainer Saunders, 270 
Pa. 451, 113 Atl. 681, 861; Reading Trust Co. Thompson, 
254 Pa. Atl. 953. This relation did not change when the se- 
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curities were stolen from the box and converted into money. was 
said the learned court below: 


unthinkable that either law equity will compel the innocent 
victim midnight larceny become general creditor the thief 
the distribution the thief’s 


title passed the partnership the larcenous act its cashier, 
indeed title was claimed, the fund realized from the sale the 
bonds was never entered its books. There was relation creditor 
and debtor between the appellees and the bank, and could not claim 
such relation the fruit theft. title had passed the 
partnership, the mere fact that the proceeds the sale the bonds 
had been deposited its account another institution gave the partner- 
ship claim, and therefore its assignee claim, the money, which 
was clearly established had been deposited the other bank. The fact 
that was part larger sum deposit the credit the insolvent 
bank can make difference, because the assignee could only lawfully 
claim out that deposit funds belonging his assignors, not those un- 
deniably belonging other persons, and which the partnership 
could have possible claim title. 

think furthermore the funds question deposit the Pitts- 
burgh bank were sufficiently earmarked enable appellees claim them 
under the authority Webb Newhall, 274 Pa. 135, 117 Atl. 793, 
There the plaintiff ordered defendant’s assignors, who were 
brokers, sell certain stock for him. This they did and deposited the 
money received their account and drew check order, 
payment which was refused, because the assignment. From the 
date the deposit until the assignment, the brokers had all times 
more than sufficient balance the bank account pay the check. 
The plaintiff filed bill impress the fund with trust the amount 
the check which held. affirming the decree the lower court 
granting the relief prayed for, said the plaintiff had 
tracing his money. ‘‘The brokers received the money question 
agents for plaintiff, without authority use their own, and 
did not lose his title thereto its deposit their bank account, long 
the pieces coin bank notes, that Appellant seeks dis- 
tinguish that case because the statement the opinion: 


they [the brokers] used for their own purposes and placed 
other funds the account, entirely different case would presented 
there would have been had the agent been banking institution and 
mingled the funds with those others the general course 


clear that what was there meant was that the usual relation be- 
tween bank and depositor should exist, that the relation between them 
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should that trustee and cestui que trust, the principle adverted 
was apply. the present case such relation existed. was 
said that opinion: 


is, however, not the fact the trust relation that entitles plain- 
tiff priority, but his ability trace the fund his property. Lifter 
The Earle Co., Pa. Super. Ct. 173; Cye. 


The court below made proper disposition the case, and its order 
affirmed, the cost appellant. 


BANK NOT BOUND CASHIER’S EXPRES- 
SION OPINION VALUE STOCK 


First State Bank Gowan Miller, Supreme Court Oklahoma, 
226 Pac. Rep. 1060 


Miller purchased 1,000 shares stock the Ghent Motor Com- 
pany, giving his note for $600 payable the order the plaintiff 
bank. When the bank sued him the note his defense was that 
the stock was value and that was induced purchase 
misrepresentations the company’s output and assets made 
the cashier the bank. was shown merely that the cashier had 
told Miller that ‘‘he had investigated the proposition and thought 
was all 

was held that the evidence was insufficient establish fraud. 
Furthermore, making statements the value the stock the 
was acting his individual capacity, not the representa- 
tive the bank and the bank was, therefore, not responsible for 
his acts. judgment favor the defendant was reversed. 


Action the First State Bank Gowan against From 
judgment for defendant, plaintiff appeals. Reversed and remanded. 

Philos Jones, Wilburton, for plaintiff error. 

Guy Andrews, McAlester, for defendant error. 


RUTH, C.—This was action brought the district court 
Latimer county the plaintiff error against the defendant error, 
and from verdict and judgment for the defendant, plaintiff appeals. 
The parties hereto will designated they appeared the trial court. 

Petition alleges the defendant made, executed, and delivered the de- 


similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 883. 
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fendant certain promissory note due six months after date, and the 
defendant placed with the plaintiff pledge 1,000 shares stock 
the Ghent Motor Company, the par value per share. Plaintiff 
alleges default, and prays judgment the sum $600, interest, and 
costs, and reasonable attorney fee, and further prays the court order 
and decree sale the pledged property, ete. 

Defendant for his answer alleges the consideration for which the note 
was given was 1,000 shares the capital stock the Ghent Motor Com- 
pany the par value $1,000; that defendant was induced pur- 
chase the stock through the representations made the plaintiff, First 
State Bank Gowan, through its officer, agent and cashier, Frey, 
and one Frank Skidmore, that the Ghent Motor Company was solvent, 
was producing automobiles the rate one carload per day, and the 
company owned large and valuable properties Illinois, that the 
representations made Frey were false, and defendant relied 
upon the representations made Frey and Skidmore; that the Ghent 
Company was stock jobbing scheme, being promoted persons the 
defendant unknown, except that Frey was actively engaged 
promoting it, acting cashier said bank, obtaining subscriptions 
for the stock, having the notes made directly said bank, and that said 
bank, through its cashier (E. Frey), was receiving per cent. 
the face value the notes commission, and that the stock was 
value, and the consideration for the note wholly failed. 

Defendant further alleges that when executed said note there 
was delivered him ‘‘special underwriters’ agreement,’’ and attaches 
copy same his answer. The said underwriters’ agreement was 
entered into with Shands Frinnell, fiscal agents the Ghent Motor 
Company, and provided that, defendant was desirous disposing 
his said stock, would through Shands Frinnell, they dis- 
pose any time between June 1917, and August 1917, 
more per share, the fiscal agents allowed per cent. commission 
the sale. The agreement further provided defendant must notify 
Shands Frinnell his desire sell the stock prior June 1917. 

Defendant then alleges notified the plaintiff bank, through its 
Frey, his desire sell the stock, and demanded 
Frey the return his note and the sum $100 which would have 
received under his contract with Shands Frinnell, and prays judg- 
ment against the Bank the sum $100, with interest from June 
1917. 

Plaintiff thereupon filed his motion for judgment the pleadings, 
which was overruled. then filed its demurrer, and after the same 
was the court overruled plaintiff filed its reply. Upon the issues 
joined the cause was tried jury, verdict was returned for de- 
fendant, and the amount his recovery fixed $100. 
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Plaintiff filed his motion for judgment notwithstanding the verdict 
and motion for new trial, and after the same was overruled their 
order this cause was regularly brought here for review appeal. 

The plaintiff sets forth assignments error the brief leveled 
against the ruling the court the admission and exclusion evi- 
dence offered plaintiff and defendant, and, further, for error the 
court overruling plaintiff’s demurrer defendant’s answer, refusal 
the court instruct the jury return verdict for the plaintiff 
the conclusion the evidence, error the court giving instructions 
numbered and 10, and for overruling plaintiff’s motion for new trial. 

Defendant having admitted the execution the note, was agreed 
the burden proof shifted the defendant; and the evidence the 
defendant discloses was physician years age; that signed 
the note the office the Rock Island Coal Company Gowan, the 
presence Cortez Hudson and man the name Skidmore; that 
Frey was not present when the note was signed, (Frey) having 
about minutes prior thereto; that when Frey first came 
introduced Skidmore, and Skidmore said had proposition that 
wanted into, and Frey said ‘‘he had investigated the proposition 
and thought was all right’’; that Skidmore made certain representa- 
tions relative the Ghent Motor Company, and defendant ‘‘believes 
Frey was there part the time.’’ 

Defendant was then permitted, over objections plaintiff, testify 
the representations Skidmore made, without any showing that the 
same were made within the hearing presence Frey, being testi- 
fied the defendant that Frey had left the office perhaps minutes 
before the note was signed and the underwriter agreement delivered 
defendant and defendant testified that took him and Skidmore about 
minutes close the deal, and defendant accepted Skidmore’s rep- 
resentations because Frey had said (Frey) ‘‘thought was good 

Cortez Hudson, introduced the plaintiff, testified that Frey in- 
troduced Skidmore, and said (Skidmore) had proposition 
thought would interest us; that had investigated, and thought was 
all 

The evidence for the defendant very voluminous, comprising sev- 
eral hundred pages, tending show the Ghent Motor Company did not 
come the expectations the defendant and the representations 
made the stock salesman, Skidmore, the time closed the deal 
with defendant, all which was wholly incompetent view the 
evidence defendant herein before set forth, and unnecessary 
this opinion with the details thereof. 

Frey, testifying for the plaintiff, stated went the Rock 
Island Coal Company’s office see Mr. North, the general manager 
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the company store; not finding Mr. North, and one being able 
advise him when Mr. North would return, (Frey) returned the 
that (Frey) had purchased 1,000 shares stock the Ghent 
Motor Company, paying $600 therefor, after telegraphing Ottowa, 
Chamber Commerce, and receiving answer, and accepting the 
defendant’s testimony true; that Frey, who that time was 
the plaintiff bank, visited the offices the Rock Island Coal 
Company, and introduced Skidmore, and said ‘‘he (Skidmore) has 
proposition think will interest you; have investigated and think 
good proposition,’’ and afterwards left the parties and made 
further representations the defendant. 

The admitted testimony insufficient charge the plaintiff bank 
with fraud the procurement the note executed defendant and 
deposited the plaintiff bank Skidmore. Such fraud will vitiate 
contract defined follows: 


Section 4995, Comp. St. Okla. 1921: ‘‘Fraud either actual con- 

Section 4996: ‘‘Actual fraud, within the meaning this chapter, 
consists any the following acts, committed party the con- 
tract, with his connivance with intent deceive another party thereto, 
induce him enter into the contract: 

The suggestion, fact, that which not true, one 
who does not believe true. 

The positive assertion manner not warranted the 
information the person making it, that which not true, though 

The suppression that which true, one having knowl- 
edge belief the fact. 

promise made without any intention performing 
it; or, 

Any other act fitted 


This court has said: 


constitute actionable fraud, must made appear: (1) That 
the defendant made material representation; (2) that was false; 
(3) that when made knew was false, made recklessly, 
without any knowledge its truth and proposition assertion; (4) 
that made with the intention that should acted upon plain- 
tiff; (5) that plaintiff acted reliance upon it; (6) that thereby 
suffered injury (7) and all these facts must proven with reasonable 
degree certainty, and all them must found exist; absence 
any them would fatal Wingate Render, Okl. 
656, 160 Pac. 614; Henry Collier, Okl. 169 Pac. 636; Cooper 
Gibson, Okl. 170 Pace. 220. 


the case bar there total lack co-ordination combination 
the essentials constitute fraud the instant case. 

Frey represented saying: ‘‘I have investigated and think 
it’s good Not another word was spoken Frey relative 
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the standing the Ghent Motor Company far the record dis- 
closes. When witness testified personally purchased 
stock, paid the same amount for the same number shares did the 
defendant, telegraphed the Chamber Commerce Ottowa, but 
was the defendant prevented from stating the contents the tele- 
gram. The expression that ‘‘he thought was good proposition’’ was 
mere expression opinion; and, considering expression mere 
opinion, this court has said: 


purchaser land cannot predicate fraud upon statements made 
the vendor which, either reason their form subject matter, 
show mere expressions opinion. purchaser not justified 
relying upon the accuracy such statements, and does, and the 
opinion turns out wrong, the purchaser has action because 
Hazlett Wilkin, Okl. 20, 140 410; Clift Hart, Okl. 233, 
160 Pae. 912. 


constitute actionable fraud there must false, material mis- 
representation made recklessly with intent that acted upon, and 
which acted the party’s injury. Dieterle Harris, Okl. 314, 
169 Pac. 873. 

Assuming the witness Frey employed the words ascribed him 
the office the Rock Island Coal Company the vehicle which 
conveyed his opinion the proposition, the query presents itself: How 
the bank its corporate capacity chargeable for the unau- 
thorized statement mere opinion its cashier made with relation 
the possible value stock another corporation manner con- 
nected with the plaintiff, and this place entirely apart from the 
banking institution? Such statement opinion was entirely outside 
the scope Frey’s authority cashier. 

Wilkin-Hale Bank Herstein, Okl. 628, 149 Pac. 1109, 
679, was held: 


the president bank, while purporting act such 
capacity, engages fraudulent transaction entirely without the scope 
his general delegated powers, which obtains the property 
another, but which transaction the directorate has knowledge, and 
from which the bank derives benefit, and which manner rati- 
fied the board directors, the bank not bound thereby and not 
liable damages for any injury arising 


First Denton National Bank Kenney, 116 Md. 24, Atl. 227, 
Ann. Cas. 1913B, 1337, held: 


the vice-president bank his private capacity, while 
not acting behalf the bank, learned that check was impressed 
with trust, but did not communicate that fact the bank directors 
officials, the knowledge the vice-president was not notice the 
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Breyfogle al. Walsh al. (C. C.) Fed. 898, held: 


bill which seeks restrain the sale bank property pledged 
collateral security note discounted it, the ground that the 
president the bank secretly agreed that would see the payment 
the note without sale the collateral, does not state case for 
equitable relief, since such agreement, being against the interest the 
bank, should not for the benefit party it.’’ 


Security Trust Savings Bank, Gleichmann, Okl. 441, 
150 908, 1915 1203, held: 


not bound the acts, nor chargeable with 
edge one its officers respect transaction which such officer 
acting his own 


The banking laws this state (section 4119, Comp. St. Okl. 1921) 
provides the affairs and business any banking association organized 
under the laws this state shall managed board 
directors not less than nor more than 13, and fail find anything 
the record indicate that any director the plaintiff bank knew 
aught the acts Frey, and, although Frey, acting his individual 
capacity, had agreement whereby would receive per cent. 
mission all sales Ghent Motor Company stock, this would in- 
sufficient charge the bank with any liability, through the expression 
opinion Frey that thought was good proposition; and, 
applying the rule announced the well-considered cases herein re- 
ferred to, the judgment the court below should reversed, and this 
remanded for further proceedings conformity with this opinion. 


FAILURE GIVE NOTICE DISHONOR 
ACCOMMODATION INDORSER DIS- 
CHARGES HIM 


Waters Atlanta National Bank, Court Civil Appeals Texas, 
261 Rep. 153 


The plaintiff bank loaned money the maker promissory 
note payable the bank’s order. Before the note was delivered 
the bank the defendant signed his name the back for ac- 
commodation. The note was not paid maturity and the bank 
neglected serve notice dishonor upon the defendant. 


similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 803, 884. 
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was held that, under the Negotiable Instruments Law, the de- 
fendant’s liability was that indorser, not surety, and that was 
discharged the failure give him notice dishonor. 


Action the Atlanta National Bank against Waters and 
another. Judgment for plaintiff against defendant named and for 
defendant named against Morgan, and defendant named appeals. 
Reversed and rendered. 

Johnson Waters, New Boston, for appellant. 

Harvey, Atlanta, for appellee. 


WILSON, J.—This suit was commenced justice’s court. 
was the appellee bank against the appellant, and was recover the 
amount promissory note, signed Waters and Morgan, 
for $105, interest, and attorney’s fees, dated April 14, 1920, and pay- 
able October 15, 1920, appellee its order. appears from testi- 
mony the record that appellant became party the note writing 
his name the back thereof before was delivered appellee. 
further appears that the note was for loan made the bank 
Waters, and that both Morgan and appellant were accommodation 
parties. Appellee alleged, the reason why sued appellant alone, 
that Waters was dead and that his estate was insolvent, and that 
Morgan was insolvent and had been adjudged bankrupt. 
The judgment the county court was appellee’s favor against ap- 
pellant for the amount the note, and the latter’s favor over against 
Morgan (made party appellant’s for one-half the 
amount the recovery against him (appellant). 

Appellant insists that the liability incurred when, without qualify- 
ing words, signed his name the back the note, was that 
indorser, and that the judgment against him was not warranted, because 
did not appear that was notified, the law required should 
(articles 6001—89, 6001—113 ,Vernon’s Statutes, 1922 Suppl.), the 
failure the makers the note pay when matured. Appellant 
testified that the first and only notice had the default the maxers 
was given him appellee February 14, 1923, which was more than two 
years after the default occurred. not understand appellee 
the attitude contending that appeared that notice otherwise than 
testified appellant was given him. Its contention that ap- 
peared that appellant was maker the note, jointly with 
Waters and Morgan, liable such. 

the rule recognized this state before the Act March 24, 1919 
(Gen. Laws, 190; articles 6001—1 6001—197, Vernon’s Statutes, 
1922 Suppl.), known the ‘‘Uniform Negotiable Instruments 
took effect, person who signed his name the back note before 
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was delivered the payee, without words expressing the nature his 
undertaking, was liable maker surety. Brooks Stevens (Tex. 
Civ. App.) 178 30. Unless, therefore, the rule was changed 
the act referred to, appellant was not entitled treated in- 
dorser and was not released from liability the note as, otherwise, 
was (article 6001—89, Vernon’s Statutes, 1922 Suppl.) the failure 
appellee promptly give him notice the default. Appellant insists 
that the rule was changed provisions the statute follows: 


63. person placing his signature upon instrument other- 

wise than maker, drawer acceptor, deemed indorser, 
unless clearly indicates appropriate words his intention 
bound some other capacity. 

places thereon his signature blank before delivery liable in- 
dorser, accordance with the following rules: (1) the instrument 
payable the order third person, liable the payee and 
all subsequent parties. (2) the instrument payable the order 
the maker drawer, payable bearer, liable all parties 
subsequent the maker drawer. (3) signs for the 
tion the payee, liable all parties subsequent the payee.’’ 
Vernon’s Ann. iv. St. Supp. 1922, arts. 6001—63, 6001—64. 


will noted that the plain language the statute person 
who places his name note otherwise than maker ‘‘deemed 
indorser’’ unless the time indicates contrary intention 
appropriate words,’’ and that person who places signature 
maker, would under the old rule. There can doubt, 
therefore, that the statute effected change the rule. Appellee, 
understand it, does not controvert this, but insists that the change 
effected was only make the person who signs his name the note 
prima facie indorser, instead maker surety, and that resort 
had parol evidence prove that intended bind himself 
maker, surety, guarantor. The authorities are not accord 
this. They are noted J., where, page 80, said: 


the Negotiable Instruments Law intent immaterial, un- 
less indicated the signature, and parol evidence generally held in- 
admissible show that the agreement the intent was that the liability 
should other than 


generally held thereunder (the Negotiable Instruments Law) 
that inasmuch the statute fixes the status the signer that 
indorser, parol evidence not admissible show contrary intention, 
although the contrary has been held New York and Tennessee, 
far the relation between the immediate parties 
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view the record before us, not necessary determine the 
contention for, should held that appellee had right show 
parol evidence that appellant intended bind -himself otherwise than 
indorser, would not affect the disposition which should made 
the appeal. There was testimony adduced the trial tending 
the least show intention the part appellant bind himself 
otherwise than the law, prima facie, bound him when placed his 
signature the note. Murray Bank, 234 Fed. 481, 148 247. 

The judgment should have been appellant’s favor. will re- 
versed, and judgment will rendered here that appellee take nothing 
its suit. 


SALE NOTES BANK PER CENT. 
DISCOUNT NOT USURY 


State Bank Northfield Northwestern Security Co., Supreme Court 
Minnesota, 199 Rep. 240 


The defendant, loan and investment company, was the owner 
and payee certain promissory notes. transferred them the 
plaintiff bank with guaranty payment discount which was 
equivalent interest rate per cent. per annum. The highest 
legal rate interest contract Minnesota per cent. When 
sued the notes the company set the defense usury. The 
court held that the transaction was merely sale the paper, not 


loan, and the usury laws did not apply. The company was held 
liable the guaranty. 


Action the State Bank Northfield against the Northwestern 
Security Company. From order denying its alternative motion for 
judgment new trial, defendant appeals. Affirmed. 

Fryberger, Minneapolis, for appellant. 

Jesse Van Valkenburg, Minneapolis, for respondent. 


DIBELL, This action recover guaranty the de- 
fendant the payment notes payable and transferred the 
plaintiff with guaranty payment. The court directed verdict for 
the plaintiff. The defendant appeals from the order denying its alter- 
native motion for judgment new trial. 


similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 1294. 
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contention for, should held that appellee had right show 
parol evidence that appellant intended bind -himself otherwise than 
indorser, would not affect the disposition which should made 
the appeal. There was testimony adduced the trial tending 
the least show intention the part appellant bind himself 
otherwise than the law, prima facie, bound him when placed his 
signature the note. Murray Bank, 234 Fed. 481, 148 247. 

The judgment should have been appellant’s favor. will re- 


versed, and judgment will rendered here that appellee take nothing 
its suit. 


SALE NOTES BANK PER CENT. 
DISCOUNT NOT USURY 


State Bank Northfield Northwestern Security Co., Supreme Court 
Minnesota, 199 Rep. 240 


The defendant, loan and investment company, was the owner 
and payee certain promissory notes. transferred them the 
plaintiff bank with guaranty payment discount which was 
equivalent interest rate per cent. per annum. The highest 
legal rate interest contract Minnesota per cent. When 
sued the notes the company set the defense usury. The 
court held that the transaction was merely sale the paper, not 


loan, and the usury laws did not apply. The company was held 
liable the guaranty. 


Action the State Bank Northfield against the Northwestern 
Security Company. From order denying its alternative motion for 
judgment new trial, defendant appeals. Affirmed. 

Fryberger, Minneapolis, for appellant. 

Jesse Van Valkenburg, Minneapolis, for respondent. 


DIBELL, This action recover guaranty the de- 
fendant the payment notes payable and transferred the 
plaintiff with guaranty payment. The court directed verdict for 
the plaintiff. The defendant appeals from the order denying its alter- 
native motion for judgment new trial. 


similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 1294. 
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The defense usury, not the notes between the maker and 
payee, but the subsequent transaction between the payee and the 
plaintiff bank which took them discount with the guaranty the 
payee. 

usury there must loan with agreement re- 
pay with greater than legal interest. Dunnell, Minn. Dig. 9961, and 
cases cited. 

matters not what device shift used, what the form 
the transaction, there fact loan and illegal rate interest 
reserved, there usury. Trauernicht Kingston (Minn,) 195 
Rantala Haish, 132 Minn. 323, 156 666; Dunnell, Minn. 
Dig. 9965, and cited. 

mere discount sale commercial paper does not constitute 
usury though the buyer makes more than the legal rate. But 
greater than the legal rate usurious. Dunnell, Minn. Dig. 9979, 
and cited. The doctrines the different courts and their applica- 
tion them particular facts are not always harmonious. Cases are 
Neg. Inst. 762-768 Cys. 931. 

The defendant, investment and loan company, was the owner 
notes secured second mortgage largely Montana lands, which 
had received payment its commission negotiating loans. They 
represented per cent. commission, that is, per cent. for each year 
which the mortgage ran, usually five six years, and became due 
yearly installments. They bore interest until maturity. These 
mortgage notes were transferred the defendant October 1918, 
with guaranty ‘‘payment when due each and every installment 
mentioned with each and every note connection with each and every 


one said mortgages, hereby waiving notice, demand and protest.’’. 


The defendant had ‘‘the privilege repurchasing any and every one 
said mortgages any time its present value the time repurchase 
the basis discount the rate per cent. per annum for the 
average time the unpaid 

The notes were transferred the defendant the plaintiff for 
value. They were valid obligations the makers. They were taken 
the plaintiff rate discount giving the equivalent 
interest rate per cent. its investment payable not yearly but 
the maturity dates, which varied from one five six years after the 
transfer. The average was slightly excess two years. 

the transaction was reality loan the money paid the 
plaintiff the defendant there was usury. are unable see 
loan. The written contract does not show one. shows sale the 
‘notes, and guaranty the defendant. The evidence not sufficient 
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prove that the contract was not the real agreement. The defendant 
had account with the bank. did not ask line merely 
sold the paper. did not agree pay except its guaranty 
when due’’ was agreement pay. The transaction was 
not pledge the notes for loan. The correspondence the parties 
indicates that both thought the transaction sale accompanied 
the defendant’s guaranty. Neither thought borrowing lending. 

have examined all the cases cited. find none compelling 
conclusion different from that reached the trial court. The defend- 
ant relies much upon Becker’s Inv. Rea, Minn, 459, 
928. There the trial court found that the transaction was sale 
paper and not loan money. finding was sustained. 
reviewing the, evidence the court said that whether transaction 
loan sale usually question fact, there was. Under other 
facts may question law. Rantala Haish, 132 Minn. 323, 
156 666; Lassman Jacobson, 125 Minn. 218, 146 350 
(N. 465. Unless adopt the view that mere transfer 
and sale commercial paper rate discount which applied 
loan would usurious usury, and that not accord with our 
decisions, cannot hold that found here. 

Order affirmed. 


MARRIED WOMAN NOT LIABLE SURETY 


Gooding Dove, Court Civil Appeals Texas, 262 Rep. 506 


Under the laws Texas married woman cannot become liable 
surety for, joint maker with, her husband his note. 


Action Dove against Annie Gooding. Judgment for 
plaintiff, and defendant appeals. Reversed and rendered. 

Grace Fitzgerald, Dallas, for appellant. 

Claude Isbell, Rockwall, for appellee. 


JONES, appeal from the county court Rockwall 
county Annie Gooding, appellant, from judgment entered 
against her the sum $352.11 favor Dove, appellee. The 
judgment represented the amount principal, interest, and attorney’s 
fee promissory note executed Gooding, principal, and 


NOTE—For similar decisions see Law Journal Digest (Third 
Edition, 1924) 637. 
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appellant surety, October 29, 1917, favor appellee, and due 
one year from date. 

Appellant and the said Gooding are husband and wife, having 
married during the year 1900, and having lived together such 
relation since said marriage. Some time previous the execution 
the said note, Gooding had executed note bank the city 
Rockwell, which note appellee had signed with him his surety. 
Appellant had not joined the execution this note any capacity, 
nor had she indorsed same. When this note became due, was not 
paid Gooding, and appellee was compelled pay same. The money 
received from the bank this note was used Gooding for the pur- 
pose buying seed and paying farm hands the making crop. 
The note forming the basis this suit represented the amount paid 
appellee the discharge Gooding’s note, and the additional 
amount $27, owing appellee for groceries purchased the credit 
Gooding. Appellee prepared this note for the amount Good- 
ing’s indebtedness him, and presented Gooding for his signa- 
ture. Gooding signed the note. After was signed, appellee stated 
that must have some surety. Gooding stated that the only surety 
give was his wife, and that she might sign the note for this 
purpose. Upon appellee presenting the note appellant, she signed 
same. The evidence clear and undisputed that the debt represented 
the note was community debt Gooding, and that was not 
contracted behalf appellant’s separate estate, nor necessaries 
sold her under her nor her 

After the this note, but previous the trial, 
Gooding had been adjudged bankrupt and had been discharged from 
the indebtedness represented the note. Appellant and her husband 
were jointly sued this note and recovery sought against each. 
and this fact was established competent evidence the trial the 
Appellant properly pleaded her coverture her defense the 
suit, and this plea likewise was established proper evidence. Appellee 
knew that appellant was the wife Gooding the time 
solicited and secured her signature the note surety for her husband. 

The case was tried before the court, and judgment entered favor 
defendant Gooding, but against appellant Mrs. Annie Good- 
ing, and she has duly perfected her appeal this court and duly made 
assignments error. 

The facts this case come within the rule announced the Supreme 
Court Red River National Bank Ferguson al, 109 Tex. 
287, 206 923, which was under Vernon’s Sayles’ 
Ann. Civ. St. 1914, arts. 4621, 4622, and 4624, and view articles 
4629a 4629d, removing certain disabilities coverture wife 


= 
= 
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cannot held either surety for, joint maker with, her husband 
his note. 

therefore the opinion the court that this case must reversed 
and here rendered favor appellant. 
Reversed and rendered. 


NEGOTIABILITY NOTE 


Perry National Bank Engnell, Supreme Court Iowa, 199 
Rep. 283 


The negotiability promissory note not affected the fact 
that 
Gives any justice the peace, who ordinarily has jurisdiction 
controversies involving not more than $100, herein 
the extent three hundred (The note was one for 
$3,500.) 


Action law. There was trial jury, resulting verdict for 
the plaintiff. From order setting aside the verdict and granting 
new trial, plaintiff appeals. Affirmed. 

Geo. Dugan, Perry, Lyle Maley, Chicago, and 
Baker, Boone, for appellant. 
Whitaker and Ganoe, both Boone, for appellee. 


VERMILION, J.—The plaintiff bank, the appellant, sued recover 
the amount due promissory note for $3,500, given the defendant 
the Perry Stock Remedy Manufacturing Company, alleging its pur- 
chase the note from the payee before maturity and for value. 

The defendant answer alleged that the note was without considera- 
tion, and was procured fraud, that never intended execute 
note, and his signature thereto was procured fraud one 
Boyer, acting for the payee, falsely representnig said note 
merely agreement for defendant’s son act agent selling the 
stock remedies manufactured the payee. was further alleged that 
the note was not negotiable, and that the plaintiff became the owner 
the note with knowledge defendant’s defenses thereto. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 731, 734. 
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reply plaintiff alleged was bona fide purchaser the note 
for value before maturity, and that the defendant, his negligence 
failing read the note before signing it, was set fraud 
the procurement the note. 

There was verdict for the plaintiff for the amount due the note. 
The defendant filed motion for new trial based upon grounds. 
The motion was sustained generally. The trial court indicated the 
order sustaining the motion that was the opinion error had been 
committed instructing the jury that the note was negotiable. The 
other grounds the motion, however, were not overruled. Under such 
circumstances, well settled there cannot reversal any the 
grounds the motion are good. Thomas Ry. Co., 169 Iowa, 337, 161 
387; Van Wagenen Parsons, 106 Iowa, 263, 675; 
Holman Ry. Co., 110 Iowa, 485, 704; Boyd Tel. Co., 117 
Iowa, 338, 711; Woodbury Co. Dougherty, 161 Iowa, 571, 
143 416; Post City Dubuque, 158 Iowa, 224, 139 471. 
hold otherwise would deprive the appellee the benefit any 
other ground his motion than that considered the trial court, 
matter how meritorious might be, for, pointed out the case last 
cited, could not appeal unless the other grounds his motion were 
expressly overruled. large discretion vested the trial court 
passing such motion, and its exercise will not interfered with 
where new trial has been granted unless the discretion appears have 
been abused. Post City, supra; Woodbury County Dougherty, 
supra. 

are confronted the further situation that many the grounds 
the motion for new trial are not argued appellant. The argu- 
ment almost wholly confined two propositions: (1) That the note 
and (2) that the plaintiff was entitled directed verdict. 
The separate grounds the motjon for new trial, save relating 
the negotiability the note, are not referred to, except incidentally 
these questions. This court cannot under such circum- 
stances interfere with the order granting new trial. Boyd Tele- 
graph Co., supra; Sprager Rogers Coal Mining Co. 125 
185. 

However, view the fact that the question the negotiability 
the note presented the record, argued length both parties, 
and will necessarily arise retrial, deem proper indicate our 
view upon the question. 

The note follows: 


Town, Boone, State, 7—28—19. 

the first days January, 1920, after date 
promise pay the order the Perry Stock Remedy Mfg. Co., Perry, 
Iowa, three thousand five hundred dollars, payable Perry, Iowa, 
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value received, without discount offset, waiving our rights all ex- 
emptions allowed law, with interest the rate per cent. from 
date not paid maturity. And also further agree pay rea- 
sonable attorney’s fee suit brought enforce collection this note. 
Consent hereby given for any justice the peace have jurisdiction 
herein the extent three hundred dollars. Albert 


urged that the agreement pay without discount offset, the 
waiver exemption, and the stipulation that any justice the peace 
may have jurisdiction the extent $300, each operate destroy the 
negotiability the note. 

Section 3060a5 Code Supplement 1913, the Negotiable Instruments 
Act, provides: 


addition the payment money not negotiable. But the negotiable 
character instrument otherwise negotiable not affected 
provision which: 

Authorizes the sale collateral securities case the instrument 
not paid maturity; 

the benefit any law intended for the advantage 
protection the obligor; 

Gives the holder election require something done 
lieu payment money. 

nothing this section shall validate any provision stipula- 
tion otherwise illegal. 


Section provides that instrument negotiable must 
contain unconditional promise pay sum certain and must pay- 
able demand fixed determinable future time. 

The promise pay the amount the note without discount offset 
does not render uncertain the amount paid. The plain import 
the language is, the contrary, emphasize the certainty the 
amount paid. The agreement pay without discount adds nothing 
the legal effect the naked promise pay the amount for 
the note. The promise pay without offset the equivalent prom- 
ise pay without defined Bouvier the 
reduction the claim one the contracting parties against the other 
deducting from smaller claim due from the former the latter. 
See, also, Lee’s Adm’r, La. 435. promise pay with- 
out defaleation offset expressive attribute negotiability, 
that its ostensible purpose cut off defenses between the original 
parties against holder due Council Bluffs Iron Works 
Cuppey, Iowa, 104. Such provision is, most, more than 
waiver right given the obligor law offset any amount due him 
from the payee against the amount due the note. expressly 
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provided the third paragraph the quoted statute that provision 
waiving the benefit law intended for the advantage the obligor 
does not have the effect destroy negotiability. Brannan Negotiable 
Instruments Law, 25. 

The same thing true the provision waiving all exemptions al- 
lowed law. would be, valid, mere waiver benefit given 
law for the advantage protection the debtor. Perry Savings Bank 
Fitzgerald, 167 446, 149 497. has been 
held that such provision does not operate destroy the negotiable 
character the note. Navajo County Bank Dolson, 163 Cal. 485, 126 
153, (N. 787; Hughitt Johnson (C. C.) Fed. 
865; First National Bank Lineville Alexander, 161 Ala. 580, 
South. 45; Dumas Bank, 146 Ala. 226, South. 964; First National 
Bank Montgomery Slaughter, Ala. 602, South. 545, Am. 
St. Rep. 88; Lyon Martin, Kan. 411, 790; Zimmerman 
Anderson, Pa. 421, Am. Rep. 447; Johnson’s Estate, Pa. Dist. 
831. See, also, Daniels Negotiable Instruments (6th Ed.) 61, 
and Joyce, Defenses Commercial Paper (2d Ed.) 15. 

this connection appellee relies upon the case Curtis O’Brien, 
Iowa, 376, Am. 543, holding that person contracting debt 
simple contemporaneous waiver exemption laws, entitle 
the creditor levy exempt property. The fact that the provision 
may invalid and effect does not give any force destroy the 
negotiable character the note which found. Tolman 
Janson, 106 Iowa, 455, 732, was held, before the enactment 
the Negotiable Instruments Law, that provision note authoriz- 
ing attorney appear and confess judgment, being void this state, 
did not render the note non-negotiable. Newhall Savings Bank Buck 
(lowa) 197 986. See, also, Chandler Kennedy, 56, 
439, and Daniels Instruments, 62a. 

The provision giving justice the peace jurisdiction the amount 
$300 one having, doubtless, particular reference our statute 
(Code, 4477), providing that, consent the parties writing, the 
jurisdiction justice the peace, which otherwise limited cases 
where the amount controversy does not exceed $100, may extended 
actions where the amount claimed not more than $300. This pro- 
vision the note may also said the nature waiver 
the benefit law intended for the advantage protection the 
obligor, and come within the purview the third clause the 
statute. Moreover, affects neither the amount paid ner the time 
payment, but applies only the remedy after maturity. 
essentially the same nature provision for confession judgment 
after maturity, which the statute expressly provides shall not affect the 
negotiability the instrument. The Negotiable Instruments Act 
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uniform statute enacted many the states. The provision declaring 
that stipulation authorizing confession judgment, the note 
not paid maturity, does not affect its negotiability, inoperative 
this state, because judgment may not obtained here that manner. 
But that fact does not preclude from considering the provision 
indicative the general purpose and intent the act that provisions 
merely the remedy shall not operate destroy the negotiable 
character instruments otherwise negotiable. That such the pur- 
pose the act also shown the provision that stipulation authoriz- 
ing the sale collateral securities, payment the instrument 
not made maturity shall not affect its negotiability. The note suit 
was not deprived its negotiable character these provisions. 

contended for appellant that was, any event, entitled 
directed verdict for the amount due the note, and that therefore 
was error set aside the verdict its favor and grant new trial, 
without regard the other grounds the motion. 
that situation might arise where this would true not think 
presented here. Frink Bank, 195 Iowa, 1011, 191 513. 
The question defendant’s alleged negligence signing the note 
without reading was for the jury. Christensen Harris, 190 
256, 180 325; Bank Thompson, 192 1032, 185 986. 
was also question for the jury determine under the facts shown 
whether the plaintiff was holder due course the note. 

The order granting new trial must be, and affirmed. 


BANK ALLOWED RECOVER NOTE 
THOUGH WAS OBTAINED FROM 
MAKER FRAUD 


First National Bank Montour, Supreme Court Iowa, 199 
Rep. 272 


Where bank note from the payee good faith 
for value before maturity and without knowledge any defense 
the note, was held that the bank could enforce the note against 
the maker, even though was obtained from the maker fraud. 
The defense fraud not good against holder due course. 


Action plaintiff indorsee and alleged holder due course 
recover certain promissory note executed the defendant 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 503. 
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the Iowa Texas Development Company payee. the close all 
the testimony plaintiff’s motion for directed verdict was sustained 
and upon verdict judgment was entered favor the plaintiff for 
the face the note with interest. Defendant appeals. Affirmed. 
Walters, Toledo, and Ferguson, Tama, for appellant. 
Boardman, Marshalltown, for appellee. 


GRAFF, This appeal involves but one proposition: Did 
the trial court correctly rule the case sustaining plaintiff’s motion 
for directed verdict? The proposition has with the bona fides 
the plaintiff the purchase the note suit. The execution 
the note admitted the defendant. The answer denies that plain- 
tiff holder due course and affirmatively alleges that the note 
was given part payment for stock the Iowa Texas Development 
Company, corporation, which stock was value and the 
tion for the note had completely failed. Specific fraud pleaded and 
alleged defendant that the plaintiff bank had knowledge 
the fraud and the fraudulent character the company before 
purchased the instant note. was $1,000 note. Plaintiff bank paid 
therefor before maturity $983.30. There can question under the 
record that the fraud pleaded the defendant sustained. The per- 
tinent question is: Does the evidence directly im- 
peach the good faith the bank the purchase the note? May 
reasonable inferences drawn from the facts and circumstances sur- 
rounding the negotiation and purchase the instrument tending 
prove the mala fides the purchasing bank? either question can 
answered the affirmative, then jury question was presented, 
and the court erred directing verdict. 

Plaintiff bank situated small rural town. had con- 
nection whatever with the Iowa Texas Development Company. 
shown that several reputable and influential men that community 
personally investigated the proposition, and fair say that both 
the plaintiff bank and the defendant Brown had confidence these 
men, who had invested thousands dollars this promotion scheme. 
the time the bank purchased the note, one these men was present. 
Brown himself when signed the note ‘‘understood was put 
the bank somewhere get money on.’’ The cashier the bank 
had knowledge the fact that the note was given Brown for the 
purchase stock the development company. also knew the 
nature the business transacted the company. This knowledge 
itself does not taint the transaction constitute notice the fraud 
pleaded. The bank also knew that citizens high caliber and financial 
standing that community believed that the worth- 
while proposition, and both Brown and the bank were influenced 
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the reports these men who became investors. fail 
any evidence the record any from which inferences: 
may drawn that impugn impeach the good faith the pur- 
chasing bank. are dealing with negotiable instrument—a courier 
without luggage. Not every case involving the bona fides pur- 
chaser presents jury question. Negotiability not the same 
assignability, and contemplates that note conceived 
fraud may find lodgment third party whose title thereto free 
from pre-existing equity defense. Cases are frequent which 
have stated the rule, although there infallible test guide 
the trial court ruling motion for directed verdict. See City 
National Bank Mason, 192 Iowa, 1048, 186 30; Second 
Bank Seanlon, 196 Iowa, 1305, 196 65. 

Commercial Savings Bank Colthurst, 195 Iowa, 1032, 188 
844, written: 


can said that the testimony given case not only 
consistent with the good faith the purchaser, but such that 
fairminded person can draw any other inference therefrom, then 


any becomes the duty the court set aside verdict 
grant new trial for reason the insufficiency the evidence 
sustain verdict, would but idle ceremony reverse the case 
for jury determination. Direction verdicts negotiable instru- 
ment cases not essentially different than other forms action. 
the last analysis question the sufficiency evidence. 
said Seevers, J., Starry Ry. Co., Iowa, 419, 
605: 


occupy the valuable time the court the 
expense, for the purpose going through useless form and ceremony 


This was said many years prior the repudiation the scintilla 


‘rule this state overruling the earlier decisions. Meyer Houck, 


Iowa, 319, 235. The rule governing directed verdicts, 
far may termed rule, has undergone evolution, study 
the earlier cases all jurisdictions will disclose. See Gibson 
Hunter, Black, Rep. 187; Fowle Common Council Alexandria, 
Wheat. 320, Ed. 484; Franks State, Greene, 541; Way, 
Adm’s, Ry. Co., Iowa, 585. The principle stated the 
foregoing cases longer followed these jurisdictions. Jewell 
Parr, 909; Rider Wombwell, Exch. 32; Pleasants 
Fant, Wall. 116, Ed. 780; Johnson Buffaio Center State 
Bank, 134 Iowa, 731, 112 165. See, also, review this subject 
Hon. George Cosson Iowa Law Bulletin, vol. IX, No. March, 
1924. 
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sustain the proposition advanced the appellant the instant 
would compelled say that the defendant has inherent 
right have jury pass upon his claim that the 
uncontradicted and unimpeached witness all cases present jury 
question. cannot make such pronouncement. the Scanlon 
Case, supra, said: 


evidence that the payee negotiable instrument holder 
due course may indubitable make the duty the trial 
court direct verdict behalf the holder such instrument, 
even though established that the instrument was induced fraud 
the part the original payee.’’ 


This the case bar. The judgment entered therefore affirmed. 


CERTIFICATE DEPOSIT PAYABLE 
“CURRENT FUNDS” 


Feder Elliott, Supreme Court Iowa, 199 Rep. 288 


The expression means the same and the Nego- 
tiable Instruments Law provides that: ‘‘The validity and negotiable 
character instrument are not affected the fact that desig- 
nates particular kind current money which payment 

this case the action was brought one who purchased the 
certificate from the payee. bank defended the ground that 
the certificate had been obtained from fraud. But, inasmuch 
the certificate was negotiable, and the plaintiff was holder in. 
due course, the bank was held liable. 


Action two deposit issued the Farmers’ 
Merchants’ Bank, which the defendants are the owners partners. 
The court directed verdict for the plaintiff, and the defendants ap- 
peal. Affirmed. 

Edwards, Longley, Ransier Harris, Waterloo, and Smith, 
Independence,, for appellants. 

Lane and Waterman, Davenport, and O’Brien, Inde- 
pendence, for appellee. 


similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 183. 
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FAVILLE, action brought upon two 
deposit $1,000 each, which are identical and are follows: 


Deposit Not Subject Check. 
Farmers’ Merchants’ Bank 72-1119. 

3167. Aurora, Iowa, Dee. 10, 1918, $1,000.00 Hopkins 
has deposited this bank. Pay $1,000.00 dollars payable the order 
self current funds the return this certificate properly indorsed 
months after date, with interest per cent. per annum for the 
time specified only. interest after maturity. 

Elliott, Cashier.’’ 


The certificates were duly indorsed the payee Hopkins. 
The evidence discloses that the certificates were issued appellant 
Elliott cashier said bank part payment certain land contract 
into between Elliott and the Daniel Hayes Company for thé 
purchase certain real estate the state California. Appellants 
evidence show that the certificates deposit were obtained 
false and fraudulent representations made Elliott the repre- 
sentatives the Daniel Hayes Company. Thereupon became in- 
upon appellee establish that was said 
certificates deposit due Appellants contend that the 
case presented jury question, and that the trial court erred 
directing verdict for appellee. 

have frequently had similar situation before for considera- 
tion, and have repeatedly announced the rules law applicable such 
eases. The appellants having offered testimony regard the 
ulent representations that induced the execution the certificates 
deposit, the burden then rested upon appellee establish that was 
holder due course. Code Supp. 1913, 3060a59; State Bank 
Oyloe Piano Co., 195 Iowa, 1152, 193 403; Anderson 
Savings Bank Hopkins, 195 Iowa, 655, 192 824; Smith 
Breeding, 196 Iowa, 670, 195 208; Second Nat. Bank 
196 65; Arnd Jones (Iowa 197 45. 

have also frequently recognized the two lines decisions under 
this rule—one where the evidence that the payee negotiable instru- 
the duty the court direct verdict behalf the holder such 
instrument, even though established that the instrument was pro- 
cured fraud the part the original payee; and the other line 
eases holding that, although the payee may offer testimony direct and 
positive the effect that holder due course, the facts and 
circumstances surrounding the transaction, shown the evidence, 
may such leave the question whether not payee 
holder due course one for the determination the jury, and such 
event the court should not direct verdict behalf the holder. The 
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authorities said propositions are collected Second Nat. Bank 
Seanlon, supra. See, also Arnd Jones, supra. 

have carefully examined the record this case, and appears 
therefrom that the certificates deposit question were sold for 
the face value thereof appellee prior their due date, and that 
the time said purchase appellee had knowledge information 
any kind character relation the transaction between the 
issuing bank and the payee. There are facts 
established the testimony that any way tend impeach the testi- 
mony behalf appellee that did purchase said certificates 
deposit due course before maturity and for adequate con- 
sideration. the instruments question are negotiable instruments, 
then under the record must held that appellee was purchaser 
due course, and that the court did not err directing verdict 
his behalf. 

II. urged appellants that the certificates deposit 
question are not negotiable instruments, because the provision therein 
that the amount specified paid ‘‘in funds.’’ This 
the important question this case. This question first came before 
this court 1860 the case Rindskoff Bros. Co. Barrett, 
Iowa, 172, wherein held that instrument payable ‘‘in 
was not payable money, and therefore was not promissory note. 

Pilmer Branch the State Bank Des Moines, Iowa, 321, 
decided 1864, considered draft made payable ‘‘in 
The action was brought the payee against the drawer the instru- 
ment. Justice Dillon length the meaning the words 
and held that ‘‘it called for payment anything 
which current money,’’ and that between the original 
parties the evidence bankers, business men, and others was com- 
petent show what popular, meaning, among business men, 
bankers, the word ‘‘currency’’ meant Chicago, where the draft 
was payable its date. 

1870, Huse Hamblin, Iowa, 501, Am. Rep. 244, 
considered certificate deposit bank which was made payable 
and held that the instrument was not negotiable 
Huse Iowa, 407, again held that certificates 
deposit payable ‘‘in were not negotiable paper, citing Huse 
Hamblin, supra. 

Haddock Woods, Iowa, 433, suit was brought certificate 
deposit made payable ‘‘in current held that the paper 
was nonnegotiable. The same rule recognized American Emigrart 
Co. Clark, Iowa, 671. 

The Negotiable Instrument Law was enacted 1902. Code 
Supp. 1913, 3060a1, provided that negotiable must 
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contain unconditional promise order pay sum certain 
money,’’ and section 3060a6, par. provided 


validity and negotiable character instrument are not 
affected the that designates particular kind current 


Two cases which reference has been made this question have 
been before this court since the enactment said statute. Dille 
White, 132 Iowa, 327, 109 909, (N. 510, was 
decided 1906. The assumption the nonnegotiability the checks 
therein involved, which were made payable ‘‘in current funds,’’ was 
rather incidental than any manner determined the decision the 
ease. The Negotiable Instrument Act was not referred the 
opinion this connection, and question appears been 
raised the negotiability nonnegotiability the instruments. 
The case goes further this point than assume that 
the checks were nonnegotiable under Huse Hamblin, supra, and 
the question now before us. 

The other Park Best, 176 Iowa, 157 233, decided 
1916. The question now presented for decision was not directly 
involved that case. said: 


court also held that the certificates deposit, being made 
payable current funds, were nonnegotiable. There but little 
dispute upon the facts the case, and contended matter 
law that the findings and judgment the trial court are without 
sufficient support the record. This first for consideration 
the character nature the certificates deposit. The court held 
them nonnegotiable instruments, and, this line with 
appellant’s contention, will, without passing upon the point, accept 
the law the case. are the opinion, also, that upon the 
theory the tried, and the court’s ruling admitting evidence 
the true intent the parties, the question whether the 
paper was was not negotiable 


apparent that the case not decisive the question before 
us. therefore follows that have not passed upon the question 
the negotiability instruments, otherwise negotiable, that are made 
payable ‘‘in funds,’’ since the adoption the Negotiable 
Instrument 

The phrase ‘‘current funds,’’ used the certificates deposit 
suit, the equivalent ‘‘current money,’’ used the Negotiable 
Instrument Act. Both expressions mean whatever receivable and 
law money. The Legislature the passage the Nego- 
tiable Instrument Act has expressly provided that the negotiable char- 
acter instrument not affected the fact that designates 
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particular kind current money which payment made. 
Under the terms the statute, instruments otherwise negotiable are not 
rendered nonnegotiable because made payable current funds. The 
great weight authority also sustains this conclusion. Bull First 
National Bank, 123 U.S. 105, Sup. Ct. 62, Ed. 97; Laird State, 
Md. 309; Lacy Holbrook, Ala. 88; Bank Peru Farnsworth, 
563; Swift Whitney, 144; Galena Insurance Co., 
Kupfer, Ill, 332, Am. 284; Mare Kupfer, 286; 
Hunt Devine, Ill. 137; Wood Price, Ill. 435; Telford 
Patton, 144 611, 1119; Hatch First National Bank, 
Me. 348, Atl. 908, Am. St. Rep. 401; Phoenix Ins. Co. Allen, 
Mich. 501, Am. Dee. 756; Phelps Town, Mich. 374; Black 
Ward, Mich. 191, Am. Rep. 162; Swetland Creigh, Ohio, 
118; Howe Hartness, Ohio St. 449, Am. Dee. 312; Citizen’s 
Nat. Bank Brown, Ohio St. 39, 799; Judah Harris, 
Johns (N. Y.) 144; Chrysler Renois, 209; Pardee Fish, 
(Ky.) 463; MeCormick Kampmann (Tex Civ. App.) 109 492; 
Butler Paine, Minn. 324 (Gil. 284) Burton Brooks, Ark. 215; 
Echols Grattan, Ga. 547; Fry Dudley, La. Ann. 368; 
Mitchell Hewitt, Smedes (13 Miss.) 361; Millikan Security 
Trust Co., 187 Ind. 307, 118 568; Kirkwood First National 
Bank, Neb. 484, 1016, 444, Am. St. Rep. 683, 
Klauber Biggerstaff, Wis. 551, 357, Am. Rep. 773; 
First State Bank Hidalgo Land (Tex. Civ App.) 257 275. 

reach the conclusion that the instruments suit were negotiable 
instruments. the case Taylor Woodburn Bank, (Iowa) 197 
31, rehearing has been granted. 

The judgment the district court affirmed. 


» 


ACTION RECOVER EXCESSIVE TAXES PAID 
UNDER PROTEST 


Union National Bank Greeley Board Commissioners, Supreme 
Court Colorado, 225 Pac. Rep. 851 


Where bank, after paying excessive taxes the county 
urer under protest, waited unreasonable length time (the 
action involved taxes for 1913 and 1914) before taking steps 
recover the amount overpaid, was held that the bank was entitled 
relief. 


NOTE—For similar decisions see Banking Law Journal Digest 
Edition, 1924) 1256. 
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Action the Union National Bank Greeley against the Board 
County Commissioners the County Weld and others. Judg- 
ment for defendants, and plaintiffs brings error. Affirmed. 

Harry Haynes and Ralph Dougherty, both Greeley, for 
plaintiff error. 

William Kelly, Greeley, Russell Fleming, Atty. Gen., and 
Charles Roach, Deputy Atty. Gen., for defendants error. 


CAMPBELL, This action the Union National Bank 
Greeley against the board county commissioners Weld county 
recover excessive taxes for the years 1913 and 1914, with interest and 
penalties, which paid the county treasurer under protest. The 
Co., Colo. 214, 164 1161, was held that writ in- 
junction would not lie restrain the collection such tax, but 
that the statute cited provides plain, complete, and adequate remedy 
law for taxpayer recover from the county tax which shall 
thereafter found erroneous illegal. This decision, however, 
was not that action law will lie every case recover the 
amount illegal erroneous tax paid taxpayer. The right 
sue not absolute, but conditional, and the Kendrick Case 
was held that the right was lost failure the taxpayer comply 
with the condition. 

After careful consideration this record and reading Colorado 
Tax Commission Pitcher, Colo. 343, 138 509, and First 
National Bank Patterson, Colo. 166, 176 Pac. 498, the judgment 
the district court, sustaining the general demurrer the complaint 
and dismissing the action, think, was warranted. The 
Case involved taxes laid for the year 1913. The tax there complained 
was laid precisely the same manner the 1913 tax involved 
this Complaint also made here the 1914 tax, but 
laid was the 1913 tax, and the same principle law applicable 
the taxes both years. The same facts which barred relief 
the Patterson action bar relief the instant case. The court 
that ease held, stated, that 7447, which the one upon 
which this action based, makes necessary, essential condition 
precedent, for aggrieved taxpayer pay the whole tax assessed 
against him and then bring action law for refund, and suit 
equity restrain collection does not now lie. the Patterson 
Case the plaintiff bank relied upon equitable and legal remedy, 
but the decision there was that under the facts that case the taxpayer 
was entitled neither. was the horizontal raise the state tax 
commission and its approval the state board equalization later 
that the taxpayer there, here, of. The court said 
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that the law made the taxpayer cognizant the that such 
assessment the assessor—with which the taxpayer there, 
here, subject change superior govern- 
mental agencies which were required meet certain places and 
-eertain dates and complete their labors within designated time. Since, 
with full knowledge the respective powers these several boards 
make corrections assessments and adjustments equalization, 
‘the taxpayer there, true the instant case, remained inactive 
until long after the tax was laid, when applied for abatement 
rebate, not entitled relief the hands the courts because 
neglected avail himself his unquestioned right advance 
final levy assessment, apply for relief the hands these 
superior governmental agencies. The court made distinction be- 
tween legal and equitable relief; said that equitable relief 
event available because the statute has provided adequate remedy 
law, and the right maintain the latter was waived negligence. 
The reasoning the opinion there, that the neglect the taxpayer 
resort his statutory remedy for obtaining the desired relief from 
the superior governmental bodies, just conclusive against the 
taxpayer’s right suit law invoke equitable relief. 
the Patterson Case the taxpayer appeared the same learned 
who represents the complaining taxpayer this case. Precisely 
the same objections the validity the tax laid the present case 
were interposed the Patterson Case. see escape from the 
that the taxpayer here may not obtain from the courts 
the demanded relief, unless should overrule the Patterson decision. 
Necessarily are thereby precluded from entering upon inquiry 


the validity the taxes complained of. The judgment affirmed. 


Affirmed. 


ACTION RECOVER DEPOSIT 


McCannan Tolfree, Supreme Court Maryland, 198 Rep. 197 


The plaintiff testified that June 1919, she deposited $950 
her commercial account the defendant bank and like sum 
her savings She received credit her pass book for 
the commercial deposit and savings certiffeate for the savings 
deposit. 

About year and half later the cashier the bank sent for 
her and told her that error had been made and that there had 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 364. 
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been but one deposit $950 June 1919. This deposit said 
was made the savings account and the $950 the com- 
mercial account had been revoked. 

The plaintiff brought this action recover the $950. the 
trial she explained the sources the money which she deposited 
and her statement was supported the testimony other witnesses. 
The testified not from personal recollection, but from the 
records the bank. The jury rendered verdict favor the 
bank. approval was held, view of.the time taken the 
bank discovering the alleged error and the other circumstances, 
the verdict was against the weight evidence. new trial was 
accordingly granted. 

was also held that the trial court erred refusing allow 
the plaintiff cross-examine the cashier with reference mistakes 
made the accounts other depositors. 


Action Hannah against John Tolfree and others, 
co-partners, Judgment for defendants, and plaintiff brings error. 
Reversed. 

William Yeo, West Branch, for appellant. 
Earl Chapin, West Branch, for appellees. 


BIRD, J.—Plaintiff sued defendants, who are co-partners, operating 
private bank West Branch, recover savings deposit she 
theretofore made the bank. The bank defended the ground that 
had erroneously given her double credit for the deposit question, 
one credit her commercial account, and another savings account. 
The matter was tried out before jury, and they took defendants’ 
view the matter. 

Plaintiff assigns error because the verdict the jury was contrary 
the weight the evidence. This assignment will considered first, 
and will furnish sufficient statement the case. 

Plaintiff elderly woman, engaged baking and selling 
her goods. She also engaged selling woolen underwear for Bay 
City company. June 1919, she went the bank where she had 
had commercial account for several years, and deposited, she claims, 
$950 her commercial account, and the same was duly 
entered her book. She also deposited draft for $1,398.31, together 
with currency enough make the deposit $1,400. The draft 
was one which she had recently received from the New York Mutual 
Life Insurance Company for matured insurance. She requested the 
bank deduct from this $1,400 the sum $450, which she 
was owing for Liberty bonds, and requested savings certificate for 
the balance, $950. The savings certificate remained without any inter- 
ruption until November, 1920, when she upon the bank for 
interest, and the same was paid her. that time she deposited $50 
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more, and took savings book for $1,000. few days thereafter the 
cashier defendant telephoned plaintiff, and requested her come 
the bank with her books and papers. She complied, and was told that 
error had been made crediting her commercial account with $950, 
that only one $950 was deposited June 1919, and that, inasmuch 
she had checked out most her account, the savings 
book had been charged with the deficit, and that little, nothing, was 
owing her the savings account. This makes the issue the case, 
Did plaintiff deposit $950 which was placed the credit 
her commercial account? There dispute that the draft from the 
insurance company was that the $450 balance the Liberty 
bonds was paid; and that there was balance due her $950, for 
which she was given savings certificate. The issue really gets down 
the question whether she deposited $950 her commercial 
account the day question. 

For the purpose showing that she was possessed sufficient cur- 
rency make the deposit her commercial account, plaintiff showed 
Laura Tremper that short time prior June 7th she paid plaintiff 
$535 $800 indebtedness which she owed her. Her daughter, Mrs. 
Austin, testified that she saw her mother possession large roll 
bills just prior the date deposit. Plaintiff accounts for the balance 
the $950 coming from her business which she was carrying and 
item nearly $200 paid her fire insurance company for injury 
her building. 

support the bank’s theory erroneous credit the cashier, who 
was duty when the deposit was made, was sworn. testified from 
the records the bank, but appeared have personal recollection 
the details the transactions. Added this were certain inferences 
which defendant drew from the records lack records. 

Plaintiff’s proofs are convineing that she was possessed the moneys 
which she asserts, and that June 7th she deposited the same her 
account, the entry her book defendant indicates. 
This commercial account was balanced monthly for nearly year and 
half before the error was discovered. There appears dispute 
that plaintiff deposited the draft from the life insurance company, and 
that the savings certificate was issued 

have read the record with and are persuaded that counsel’s 
assignment that the verdict contrary the weight the evidence 
well taken. arriving this conclusioon have been much in- 
fluenced the fact that the claimed error was not discovered the 
bank before the lapse one year, five months, and nineteen days from 
the day the deposit. The entry was made defendant 
book containing her commercial account, the stub showed the issuance 
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the certificate deposit, and deposit slip made the showed 
the transaction. Therefore the records the bank must have shown, 
the evening June 7th, that plaintiff had been credited twice with 
$950, once the commercial account, and once the savings account. 
The account, following this, was more less active, and 
book was balanced from time time, and interest was paid 
the savings November, 1920, and that time the cer- 
was surrendered and savings book issued its stead, and 
small deposit was made afterwards the savings account. the 
modern and improved system bank bookkeeping think this should 
have been discovered very much sooner than year and half. 
think may assumed that, the bank had modern system book- 
keeping, the error would have been discovered the evening the same 
day the deposits were made. defendant’s theory true, the bank had 
given plaintiff double credit, whereas only single deposit had been 
made. This would make the bank short $950, and just how that deficit 
could have gone for nearly year and six months without detection 
not clear us. This phase the case retrial should receive close 
and the reasons for not detecting the error should explained 
satisfactory manner the jury. 

Complaint made because the trial court would not permit plaintiff’s 
counsel cross-examine the cashier certain errors made with 
counts other customers. The cashier had testified only moment 
before that was relying the books the bank giving his testi- 
mony, that had independent recollection the details the de- 
posits. Among the things which the jury was asked believe was the 
accuracy the bank books, records, and certain inferences drawn there- 
from. The defendant was bound show before the books were ad- 
missible that they were accurate and contained all the items account. 
Seventh Day Adventist, ete., Fisher, Mich. 274, 759. 
Under the old rule before the parties could testify defendant 
would have been obliged show the its own books people 
who had dealt with it. Montague Dougan, Mich. 100, 840. 
There could objection its showing the accuracy its books 
that manner now chose being true, the plaintiff had 
right show that the books were not accurate, and know 
better way that could show their than 
ing transactions other people who had accounts with 
one who had the books the bank under his control, and the trial 
was error excluding it. think will unnecessary consider 
the remaining assignments. 

For the errors pointed out, the judgment will reversed, with costs 
the plaintiff. New trial ordered. 
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DIRECTORS HELD LIABLE ACCOMMODA- 
TION INDORSERS 


Holland City State Bank Ahdawagam Furniture Co., Supreme Court 
Michigan, 198 Rep. 202 


The plaintiff bank held for collection some past due notes signed 
the defendant corporation. The company signed new note, in- 
dorsed five its directors, which the bank discounted. The old 
notes were paid out the proceeds and the balance was sent the 
company. The old notes were paid with the consent the secretary 
and treasurer the company and the transaction was entered the 
company’s books. 

this action the directors sought liability showing 
that they indorsed the note procure funds for the corporation 
and not pay past due notes. was held they were liable. They 
should, directors, have been acquainted with the details the 
transaction. 


Suit the Holland City State Bank against the Ahdawagam Fur. 
niture Company. John Dunham, John Ter Avest, John 
Phillips and Arthur Robinson. Judgment for plaintiff, and the four 
last-named defendants bring error. Affirmed. 

John Dunham, Grand Rapids (Louis Osterhous, Grand 
Haven, counsel), for appellants. 

Charles McBride, Holland, for appellee. 


CLARK, J.—Plaintiff bank loaned the Lanz Furniture Company, 
corporation, $5,000 upon its note, indorsed five, perhaps six, its 
directors. Pursuant negotiations with the secretary and treasurer 
the maker, and before the loan, plaintiff sent note blank for 
signature, stating ‘‘same signed Lanz Furniture Company and 
indorsed by’’ six directors, naming them. The corporate name the 
maker was changed Ahdawagam Furniture Company, defendant 
herein. When the note came due, was paid part, and new note 
for $4,500 was given, made defendant corporation and indorsed 
four its directors, also defendants herein. When the second note 
came due, was paid part, and new note for $4,200 was given; 
maker and indorsers being same the second note. The first two 
notes were surrendered the maker. Plaintiff sued maker 
dorsers the third note. The cause was tried without jury. Plaintiff 
had judgment. Defendant indorsers bring error. 


similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 42. 
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Upon receiving the first note, plaintiff bank paid two past-due notes, 
aggregating nearly $2,500, defendant company, then the bank for 
collection, and remitted the remainder said defendant. Appellants 
say that they indorsed, not pay past-due paper the company, but 
provide funds for its other pressing needs, and that any event they 
are liable for more than the amount remitted cash their com- 
pany. not shown that plaintiff knew any such understanding 
among defendants. Plaintiff paid such notes with the consent the 
secretary and treasurer defendant company. The matter was entered 
the books defendant company and, not known, ought have 
been known, its directors, the indorsers, the time indorsing the 
note question. This defense without merit. 

Appellants also contend: 

bank, accepting the renewal notes with the signatures 
only four the six who originally indorsed the paper, requested 
the bank. effected material alteration, and absolved the 
individual defendants herein from all 


There was testimony that some appellants did not know, until 
after the last note was due, that Lanz, president defendant company 
the time giving the first note (removed when later notes were 
given) and indorser it, and Sherwood, and treasurer, 
and perhaps indorser the first note, had not indorsed the later notes. 
This testimony contradicted other evidence. This issue was not 
determined the trial judge, and need not determine it. When the 
first note was made, certain indorsers were agreed upon. was not con- 
templated that other note notes were follow. Plaintiff then wrote 
defendant ‘‘It being understood that note paid 
when due.’’ There was agreement understanding with the bank 
that only certain named indorsers would accepted the later notes. 
Neither the bank nor any its agents passed the note question, 
indorsed, the payee. Defendants themselves did that. The bank did 
not procure the indorsements. The note question, having been signed 
defendant company, was handed around for indorsement, principally 
Sherwood, and him forwarded the bank. that was un- 
fair the indorsers, the act was theirs, not the bank’s. The maker, 
Sherwood, was, that regard, the agent defendants. The evidence 
shows that the bank the note question, without notice this 
defense. The general rule that this defense not available defeat 
action payee without notice. Joyce Defenses Commercial 
Paper (2d Ed.) 489, 490. 


director indorsed its note before delivery, 
subject the condition that his indorsement was become binding 
only when all the officers and directors had indorsed it, breach such 
condition did not constitute defense, the absence proof that the 
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payee had notice thereof when took the note.’’ Syllabus Brooke 

who signs negotiable note with agreement that not 
delivered the payee until signed other sureties, cannot, 
against innocent payee without notice, set the fraud the maker 
delivering without the signatures the additional sureties. 
regarded having constituted the maker his agent negotiate the 
note, and, having clothed him with the means perpetrating the fraud, 
must bear the Syllabus Tabor Merchants’ Nat. Bank, 
454, 805, Am. St. Rep. 241. 


The assignments present reversible error. 
Judgment affirmed. 


SALE PROPERTY MORTGAGOR 


First State Bank Stafford Independent Co-Operative Grain 
Mercantile Co., Supreme Court Kansas, 223 Pac. Rep. 1089 


Ricketts and his wife gave the plaintiff bank chattel 
mortgage upon crop growing wheat. Thereafter, the wheat was 
threshed and Ricketts sold some the defendant grain company. 
The plaintiff bank then brought this action enforce the mortgage. 

The defense was that Ricketts was authorized the bank sell 
the wheat and turn over the proceeds it. was held that 
Ricketts had such authority the sale the defendant was just 
effective transferring title the wheat the bank itself had 
made the sale. 

The cashier the bank denied that Ricketts was authorized 
sell the wheat. The defendant’s manager and three other witnesses 
testified that the cashier had stated that had authorized Ricketts 
sell the wheat and bring the proceeds the bank. was held 
that the evidence was sufficient support finding the jury that 
Ricketts was authorized sell the wheat. judgment for the de- 
fendant was affirmed. 


Action the First State Bank Stafford against the Independent 
Co-operative Grain Company. From judgment for de- 
fendant, plaintiff appeals. Affirmed. 
Robert Garvin and Evart Garvin, both St. John, for appellant. 
John Martin, Hutchinson, for appellee. 


JOHNSTON, J.—This action enforce chattel mortgage 
given Ricketts and wife upon crop growing wheat, and 
which when threshed had been sold Ricketts the defendant. The 
defendant prevailed, and plaintiff appeals. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 685. 
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The validity the mortgage conceded, and that was lien upon 
the crop not denied. part the crop when threshed was sold the 
defendant, and its defense that Ricketts was authorized the plaintiff 
sell the wheat and turn over the proceeds plaintiff. Having that 
authority, ‘contended that the sale the defendant gave the 
plete ownership the wheat, free from the lien the mortgage. 
the bank reposing confidence and trust Ricketts empowered him sell 
the wheat and bring the proceeds it, his sale was just effective 
transferring title the wheat the bank itself had made the sale 
defendant. The result therefore depends upon whether not this au- 
thority was given. The the bank testified that never told 
Ricketts that might sell the wheat. the other hand the manager 
the defendant which purchased the wheat testified that, bank 
demanded payment for the wheat they had purchased and disposed of, 
interviewed the cashier, and the conversation the cashier admitted 
that had authorized Ricketts sell the wheat and bring the checks 
the plaintiff bank. Three other witnesses said they had heard the 
state that had told Ricketts sell the wheat and bring the 
proceeds the bank, that Ricketts had brought part the money 
the bank, but part the checks received had deposited another 
bank, and that Ricketts was his way settle with plaintiff the day 
that was accidentally killed. When the cashier was asked what 
had been said him the several witnesses for the 
stated, ‘‘I don’t remember telling the witnesses that authorized Mr. 
Ricketts sell the wheat and bring the checks The price 
part the crop which had been sold the mortgagor was brought 
the defendant and him. The sales were made the or- 
dinary course business were those made the defendant. this 
state the evidence the finding the jury that the authority was given 
was not without support. said that the cashier must regarded 
man honor and integrity, would not have been intrusted 
with the control and operation the bank, and that his testimony should 
have been the jury. was the function the jury de- 
cide the probity the witnesses and where the truth lay the 
conflict their testimony. 


contention made that leading questions were asked and answered 
over objections, but that prejudice could have resulted 
from these from other rulings the admission testimony which 
objections were made. also said that instruction the court 
the jury the effect that, they believed from the evidence that the 
mortgage was executed, delivered, and recorded, notice all 
the world its terms and conditions, must have misled the jury. 
said that the matters execution, delivery and recording had been 
admitted stipulation the parties, and must have doubt 
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the minds the jury these admitted facts, and that they still 
remained open for inquiry during the trial. The part the instruction 
referred was preliminary character, and the jury were ad- 
vised that, having notice, purchasers were not relieved from liability 
unless authority sell had been given, and could not have misled the 
jury. fact the court told the jury that the and the record 
the mortgage had been admitted, and there had been 
during the trial either delivery record the mortgage. 

Judgment affirmed. 

All the Justices concurring. 


DEPOSITOR INSOLVENT BANK ENTITLED 
DIVIDEND DESPITE ACTION AGAINST 
BANK OFFICERS 


Ramsey Peterson, Bank Commissioner, Supreme Court Kansas, 
222 Pac. Rep. 117 


The plaintiff was depositor insolvent bank operating un- 
der the Depositors’ Guaranty Fund Act. The bank commissioner 
took charge the bank, and, after the plaintiff proved his claim, 
issued him certificate evidencing his right interest, dividends, 
and participation the depositors’ guaranty fund. 

Subsequently, the plaintiff brought action against the officers 
the bank under statute making them individually responsible for 
deposits received after they had knowledge the bank’s insolvency. 
Thereafter, the receiver the bank published notice that dividend 
per cent. would paid all who had filed their proofs 
claim for the amounts their The plaintiff demanded his 
dividend but payment was refused because his action against the 
bank’s officers. 

The plaintiff brought mandamus proceeding compel the 
receiver pay the dividend. was held that the suing 
the bank officers their statutory liability, did not preclude him- 
self from payment the dividend. Accordingly, the 
writ mandamus was allowed. 


Original proceeding mandamus Ramsey against Carl 
Peterson, Bank Commissioner, and others, compel the payment of. 
declared dividend out the assets defunct bank. Writ allowed. 

John Jones and Hugo Wedell, both Chanute, and 
Leydig, Géddes and Grant, all Eldorado, for plaintiff. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 330. 
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Carpenter and Carpenter, both Marion, for re- 


BURCH, J.—The action one depositor the defunct Butler 
County State Bank, compel the bank commissioner, through his re- 
ceiver, pay the depositor dividend per cent. declared out 
the assets the bank and noticed for payment. 

The bank commissioner took charge the bank March 30, 1923. 
The bank was operating under the Depositors’ Guaranty Fund 
portion which reads follows: 


deposits not otherwise secured shall guaranteed this act.’’ 
Gen. Stat. 1915, 600. 


April the bank commissioner, pursuant the guaranty fund 
act, issued plaintiff, proof his claim, certificate No. 617, cer- 
tifying that had deposit the bank when was closed the sum 
$22,726.16, and evidencing plaintiff’s right interest, dividends and 
participation the guaranty fund. 

Previous September the receiver published, pursuant statute, 
the following notice: 


All persons who have filed their proofs claim for the amount 
their deposit with the bank, are hereby notified that beginning Wed- 
nesday, September 1923, dividend per cent. will paid. 
Payment made the banking rooms the bank Dorado, Kansas.’’ 


Plaintiff made due demand for his dividend, payment which was_ 
refused. The ground refusal was that June plaintiff had sued cer- 
tain officers the bank for the amount his deposit, under the pro- 
visions chapter the Laws 1879, and pertinent por- 
tions which read follows: 


shall unlawful for any president, director, manager, cashier, 
other officer any banking institution, assent the reception 
deposits, the debts such banking institution, after 
shall have had knowledge the fact that insolvent failing 
and hereby made the duty every such officer, 
agent manager such banking institution examine into the affairs 
the same, and, possible, know its condition. And upon failure 
any such person discharge such duty, shall, for the purpose this 
act, held have had knowledge the insolvency such bank, 
that was failing cireumstances. Every person violating the pro- 
visions this section shall individually responsible for such de- 
posits received, and all such debts contracted. 

all suits brought for the recovery the amount any deposits 
received debt created, all officers, agents managers any such 
banking institutions, charged with having assented the reception 
such deposit, the creation such debt, may joined defendants 
proceeded against and the fact that such banking institu- 
tion was insolvent failing the time the re- 
ception the deposit charged have been received, the creation 
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the debt charged have been created, shall prima facie evi- 
dence such knowledge and assent such deposit creation such 
debt the part such officer, agent, manager charged therewith. 

foregoing sections shall also apply private bankers, their 
officers, managers and agents; and for the purposes this act, persons 
who the business banking receiving money deposit, 
Shall deemed private bankers.’’ Gen. Stat. 1915, 584, 
585, 586. 

The Depositors’ Guaranty Fund Act became effective 1911. 

The argument made defense the action the bank commissioner 
that, suing the bank officers their statutory liability, plaintiff 
elected remedy inconsistent with collection his deposit out the 
assets the bank and out the guaranty fund. The argument based 
part the following 

very plain from the reading section 584 and the following 
section 585, that was the purpose and intent the Legislature give 
the right patron the bank, who offered his money for deposit, 
when the officers knew that the bank was failing condition, say 
that such money should not treated deposit the bank, the 
sense which the word ‘deposit’ ordinarily used reference 
money placed bank, but that such money has been wrongfully and 
unlawfully appropriated the wrongful action the officers and man- 
agers such 


The premise unsound. The officers’ liability statute has bearing 
whatever the privilege bank patron elect not treat his 
money ordinary deposit. The statute deals with depositors, and 
the suit which may brought for recovery deposits. The relation 
bank depositor that debtor and creditor. The money de- 
posited becomes property the bank, whose obligation pay the 
depositor’s checks demand. Without statute, the bank alone 
liable the depositor. Without disturbing this relation, the statute 
extended liability for deposits offieers, and, while the statute com- 
pensatory (Frame Ashley, Kan. 477, Pac. 474), the underlying 
purpose was insure constant and vigilant watchfulness over conduct 
the bank’s affairs (Forbes Mohr, Kan. 342, 346, 827). 

true that one who has placed money bank after has be- 
come insolvent may claim the fund, not deposit, but trust fund. 
Because the fraud committed taking the money, the claimant may 
assert that title did not pass and the relation debtor and did 
not arise. adopting such attitude the claimant denies was 
depositor, renounces participation dividends out assets, and neces- 
sarily renounces claim the guaranty fund; but the privilege taking 
such attitude was not conferred the officers’ liability statute, and 
exists wholly independent that statute, which, plain words 
the English language affords, gives the depositor, such, remedy 
recover his deposit, such. 
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The action against the bank officers was based their liability 
the statute, and counsel for the bank commissioner argue 
generally that the commencement that action not compatible with 
the depositor’s assets the bank and, default sufficient 
assets, the guaranty fund. the brief said: 


plaintiff has the right say: ‘In view the faet that 
deposits were taken unlawfully and illegally the bank through its 
officers, will avail myself the remedy that the law gives reason 
such unlawful and action the officers the bank, and 
compel such officers refund the amount deposit, wrongfully 
and criminally taken from me.’ this exactly what the plaintiff 
did say when commenced his action Butler county district court 
for the recovery the money unlawfully taken from him the officers 
the bank. And, having taken his position and made his election, the 
plaintiff should not now any other time permitted will 
waive the wrongful action the bank and its officers 
money for deposit violation law, and will permit the money taken 
from when the bank was failing condition treated 
deposit, take chances with the other depositors and the common 
creditors such bank, await the action the receiver, and later 
the bank commissioner, collecting from the guaranty fund what may 
necessary make that which the assets the bank fail pay 
cut.’ 


There are several fallacies this argument. When plaintiff sued 
the bank officers, made election between recovery from them and 
recovery from assets, and, default sufficient assets, from the 
guaranty fund. two remedies, one against assets and the 
guaranty fund, and one against officers the bank, chose invoke 
both. The statute did not make the receipt deposits the bank 
during wrongful action the bank. Without the statute 
the patron would claim his money trust fund, could claim 
depositor. Should claim depositor, has all remedies the law 
gives depositors. bringing this action for his dividend plaintiff 
did not waive liability the bank officers make good the amount 
his deposit. 

Counsel argue that, while plaintiff’s suit against the officers pend- 
ing, the receiver may pay dividends amounting per cent. the 
deposit, and that plaintiff may then compromise with the officers and re- 
ceive per cent. his deposit, making 125 per cent. all. in- 
dicated, the liability the officers for compensation only. Plaintiff 
may have but one satisfaction, but has two sources satisfaction, 
and may look both until made whole. 

The doctrine election remedy has been elucidated the court 
many times, from Smith Kan. 308, Pac. 204, Ire- 
land Waymire, 107 Kan. 384, 191 Pac. 304. There must incon- 
sistency between the remedies make resort one prohibitive against 


628 THE BANKING LAW JOURNAL 


subsequent resort the other, and the inconsistency must lie, not mat- 
ter form, but matter substance, involving irreconcilable theories. 

Counsel say the exact question was determined the Ireland-Way- 
mire Case, which true. Waymire was possession automobile. 
Hill alleged had converted his own use, and brought action 
for its value. The theory necessarily was that the automobile had be- 
come Waymire’s, because Hill could not keep the car and recover its 
value, too. Subsequently the car was attached Waymire’s third 
person. Hill then dismissed her action, intervened the attachment 
suit, and claimed the her own. After having invoked remedy 
the theory the car belonged Waymire, and not her, she could 
not subsequently invoke another remedy the theory the car was hers 
and Waymire’s. the opinion the court quoted from earlier case 
(Sweet Bank, Kan. 641, Pac. 538) follows: 

goes not the form but the essence the remedy. 
applies only where the law supplies party two more modes 
procedure, predicated upon inconsistent and theories. the 
remedies afforded predicated upon consistent theories, the suitor may 
use one all them; there can but one satisfaction. Where the 
remedies afforded are inconsistent, the election one operates bar.’’ 
107 Kan. 387, 191 Pae. 305. 

Plaintiff does not contradict himself Hill did. does not say 
one action that title his money passed the bank, and the other 
that did not. does not say one action that the bank became his 
debtor, and the other that did not. does not base one action 
the theory the bank liable him, and the other the theory 
not. does not base one action the theory 
are liable him, and the other the theory 
not. The basis his claim the same both proceedings. was 
depositor the bank, title the deposit passed the bank, became 
his debtor, and has the depositor against it. 
the officers the bank induced this relation, and has the perfectly 
consistent, supplemental statutory remedy against them for the amount 
his deposit. 

The Ireland-Waymire Case upon another subject. 
electing remedies the first decisive step that counts, and, there 
were any soundness the bank commissioner’s petition that remedy 
against him inconsistent with remedy against the officers, the officers 
alone could complain. When plaintiff proved his deposit and obtained 
certificate entitling him interest, dividends and participation the 
guaranty fund, made his election between sources reimbursement 
for his deposit, and the present action consistent with that election. 

not necessary review the authorities, first, because they are 
all harmony with the Ireland-Waymire Case, and, second, because 
the statute itself recognizes the privilege plaintiff sue the bank 
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officers. case the guaranty fund should drawn upon take any 
balance due plaintiff’s certificate, the statute makes the bank com- 
missioner assignee plaintiff’s right action against the officers the 
extent the guaranty fund has been depleted. 


the bank commissioner shall have paid any dividend 
the depositors any failed bank out the bank depositors’ guaranty 
fund, then all claims and rights such depositors paid 
shall revert the bank commissioner for the benefit said bank de- 
positors’ guaranty fund, until said fund shall have been fully reim- 
bursed for payments made account such failed bank, with interest 
thereon three per cent. per annum.’’ Gen. Stat. 1915, 598. 


The argument relating impropriety permitting resort both 
assets and officers’ statutory liability repeated support the 
proposition the plaintiff has waived something. Waiver correctly 
defined intentional abandonment relinquishment known right. 
far this record discloses, plaintiff has not intentionally let 
anything which might help him get his money, and the law does not 
impute him intention not ask for dividends because sued the 
bank officers. 

The bank commissioner says unfair general depositors that 
those who became depositors when the bank was insolvent should have 
remedy not available others. so, the Legislature must make the cor- 
rection, not the court. The officers’ liability statute, however, was not 
designed discriminatory. The primary purpose was insure such 
oversight the bank’s affairs that the reception deposits 
after would not not that general de- 
positors suffer having the bank’s assets saved them the extent 
bank officers pay, and, indicated, the bank officers’ liability 
resource for reimbursement the guaranty fund. 

said the guaranty fund act applies deposits not otherwise 
secured. the officers’ liability statute does not itself 
constitute security, but said one who invokes the statute should 
estopped from saying not secured. Relevancy estoppel the 
argument not apparent. Plaintiff has other security, has not. 
may not participate the guaranty fund, because has 
other security, and not because estopped from denying the fact 
The concession referred was wisely made. The officers’ liability statute 
does not afford other security depositor, within the meaning the 
guaranty fund act, and realization the statutory liability not 
realization other security. The other security contemplated the 
statute contract indemnity taken depositor, indicating purpose 
not depend wholly upon the relationship created deposit money. 
The subject, however, not material, because plaintiff not now de- 
manding anything from the guaranty fund. 
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Finally, said the writ may not issue because plaintiff has plain 
and adequate remedy law. Gen. Stat. 1915, 7647. That limitation 
employment the remedy mandamus has application here. 
depositor has three resources for payment his deposit: What may 
the bank fund, derived from assets and double liability stock- 
holders; the guaranty fund; and the statutory liability bank officers. 
The first two are administered the banking department fhe state 
government, and the depositor has remedy whatever whereby may 
secure benefit those action against officers the de- 
partment. Assuming the suit against the bank officers might success- 
ful, that suit remedy for the withholding dividend out assets. 


Payment the dividend act enjoined law duty resulting 
from oftice. The officers may not sued for the money, and perform- 


ance the act may compelled mandamus. 
The writ allowed. 
All the Justices 


VOLUNTARY SETTING ASIDE BONDS 
SECURITY FOR DEPOSITOR’S ACCOUNT 


Beaver Board Cos. Imbrie, Montreal Trust Co., United States 
Circuit Court Appeals, 296 Fed. Rep. 670 


The Montreal Trust Company deposited with the defendants, who 
were partners bankers and brokers, the sum $145,239.50. 
the direction one the partners certain bonds owned the firm 
were placed safe-keeping for the account. This was not done 
pursuant any agreement with the depositor. fact was done 
without the depositor’s knowledge. 

Subsequently the bonds were removed from the ‘‘safe-keeping 
box’’ which they had been placed, and were restored the gen- 
eral assets the firm. The firm later passed into the hands re- 
ceiver. When the latter came into possession the bonds there was 
memorandum them indicating that they had any connection 
with the Montreal Trust Company. 

The trust company brought petition seeking have estab- 
lished either that the bonds were held the defendants trustees 
for the benefit the petitioner, that the petitioner had lien 
the bonds secure much its deposit had been dissipated and 
could not traced. From order holding that the trust company 
should rank merely general creditor the trust company appealed. 
The order was affirmed the ground that the placing the bonds 
safe-keeping for the trust company’s account did not create either 
pledge, trust, equitable lien favor the depositor. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 130. 
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Suit Equity the Beaver Board Companies against James Imbrie 
and others, Imbrie Co. The Montreal Trust Company 
appeals from order denying its claim lien. Affirmed. 

Imbrie Co. were partners bankers and brokers. February 
1921, the Royal Bank Canada, acting for the Montreal Trust Com- 
pany, transmitted Imbrie Co. $145,239.50, used the in- 
closing letter specifically explains, for ‘‘the redemption $140,000 par 
value first mortgage per cent. marine the Mt. Royal Steam- 
ship Company, Limited. This remittance from the Royal Bank had 
promised Imbrie Co. the Montreal Trust Company letter 
few days earlier, which letter the trust company had said that 
thought ‘‘very few, any, bonds will presented the exact 
due date, and the money ‘‘is likely remain with you practically un- 
touched for period days. view this, what rate interest 
ean you allow, say, while the money your hands?’’ 

Imbrie Co. acknowledged receipt the funds, said that, they 
regarded the matter practically 60-days time deposit,’’ per cent.. 
interest would allowed, and stated that they would 
trust company’s] account with such receipt the check. 
for $145,239.50 the senior active member Imbrie Co., gave in- 
structions the cashier deposit the same the general account 
Imbrie Co. New York bank and ‘‘open account instructed 
the 

This cashier testified that the senior partner ‘‘also told put 225 
State Santa Catherina bonds safe-keeping for that These 
bonds belonged Imbrie Co. The cashier his instrue- 
tions employee known the security and loan clerk, who testified 
took 225 bonds and put rubber band around them and memoran- 
dum, reason the fact that could not get them the 
envelope, would not hold that many bonds; put memorandum 
them and put them the safe-keeping The memorandum, 
cording this witness, read: (meaning safe-keeping) 
Trust Company, This clerk then made some entries book 
Imbrie Co.’s, testified, that the Santa Catherina 
bonds had been placed this particular box for the Montreal Trust Com- 
pany, trustee. This was done February 1921. The bonds remained 
the ‘‘safe-keeping box’’ until about the 23d February, when the 
same loan and security clerk took them out the so-called safe-keeping 
box and put them one the general boxes, which according the 
evidence were used contain securities belonging the firm and se- 
curities use deliveries, whereas the so-called safe-keeping boxes 
were used hold ‘‘securities belonging clients, securities paid for.’’ 

The auditor the firm, observing the book entry, said the chief 
bookkeeper: ‘‘You are all wrong; the [Montreal Trust Company] ac- 
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shows that these people claim $145,000 and some hundreds, and 
likewise $225,000 bonds, which not Thereupon the bookkeeper 
the original entry far the securities went’’—that is, 
made the account show that the trust was ‘‘not entitled both 
the money and the This having been done about Febru- 
ary 23d, the bonds were taken out the safe-keeping box and returned 
the general box, where they remained until the appointment re- 
ceiver under creditors’ bill against Imbrie Co. March 1921. 
When the receivers came into possession the bonds, there was 
memorandum upon them indicating that they had any connection with 
the Montreal Trust Company. 

Thereupon the trust company brought its petition seeking ad- 
judication that ‘‘the 225 State Santa Catherina bonds 
referred are held Imbrie Co. trustees for the benefit 
your petitioner, the alternative that your petitioner has lien 
upon said bonds’’ secure much the said fund $145,239.50 
been dissipated and cannot traced.’’ This petition was referred 
special master, who recommended that relief refused, and that 
Montreal Trust Company rank merely general creditor. 

The court below accepted and confirmed this recommendation, and 
from the order accordingly the trust company took this appeal. 

Henry Gray, New York City, for appellant. 

Zalkin Cohen, New York City (Vincent Follmar, New 
York City, counsel), for appellees. 

Ralph Ketcham, New York City, for defendants. 

HOUGH, (after stating the facts above).—The petition be- 
fore asks relief against receivers, who obtained the property affected 
without notice knowledge any petitioner’s asserted rights. Such 
rights are now affirmatively propounded; therefore every rule 
law the burden proof strongly the petitioners. 

The story told may fairly extraordinary, and proportion 
allegation fact departs from the usual, the demand for clarity 
proof increases. The ultimate fact asserted that banker, who re- 
ceived deposit, his own motion intended give the depositor se- 
for the debt created the deposit, although had not been 
asked do, and did not intend communicate the what 
had done. Such story might well rest primarily the evidence 
the one partner, who spoke the words out which all this litigation 
arose. Yet was not called testify, and reaosn even suggested 
for the omission. The very fact not procuring his evidence produces 
lack clarity under the circumstances. 

But, assuming that the facts above set forth were not only testified 
are fully established, think the court below right 
dismissing petition. supposed asserted desire the defendant’s 
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part that possibly favored depositor should more secure his 
dealings with them than the common herd customers not enough; 
the act shown must produce legal result assignable some legal eate- 
gory. Accordingly feel assured that what was said and done amounted 
nothing, did not create pledge, trust, equitable lien; and 
these are the contentions 

There was pledge, because possession the pledgee, the vital 
element that legal relation, was absent. Casey 
467, Ed. 779. true that ‘‘apparent may remain 
with the pledgor, but only when such physical holding agent for 
the pledgee.’’ Easton German Bank, 127 532, Sup. Ct. 1297, 
A.) 264 Fed. 61, sufficiently shows how difficult the sustaining 
agreement pledge, though accompanied very formal arrange- 
ments for making the debtor the agent the creditor. 

There was valid trust created, although admitted that the 
trust relation does not depend upon the use any particular form 
words; that the settlor need not part with possession, and the fact 
settlement need not communicated the cestui que trust. What 
necessary, all agree, explicit trust, cireum- 
stances showing beyond reasonable doubt that was intended create 
trust. hold too clear justify that the words at- 
tributed the partner, not verify his own language, not 
evidence trust within the rule.. Although arising under very differ- 
ent state facts, our this general subject Inter- 
borough Corporation, 288 Fed. 334, covers this case principle. This 
renders unnecessary consider the effect the New York Lien 
Law, but see Fountain (C. A.) 282 Fed. 816, 319. 
There was equitable lien. This point also covered Inter- 
borough, supra. Such liens usually rest upon antecedent and under- 
lying the exceptional case they result implication from 
enforceable obligation duty resting the the lien. 
every case the right charge completed equity, pursuance 
the maxim that that deemed done that ought done. 

Here there was contract out which the lien could grow, nor the 
slightest duty resting defendants give petitioners any charge 
lien whatever; therefore basis for lien exists. Further the 
proof deficient. Equitable liens demand strict proof ‘‘intention 
Westinghouse Brooklyn, ete., Co. (C. A.) 263 Fed. 532, 
approving Stiger, 209 Fed. 148, 126 96. Indeed, the claim 
lien fails for substantially the same reason does the argument for 
693, Am. St. Rep. 707. 

Order affirmed, with costs. 


Questions Based Banking Decisions Published 


the July Issue This Magazine 


The questions given below are based the decisions and 
articles published the July issue The Banking Law 
Journal. After each question given the page the July 
issue where the answer the question may found. 


Checks 

Where bank pays check which the depositor’s signature 
has been forged employee, the bank liable the 
(See July issue, page 489, for answer.) 

employee forges series checks against his employer’s ac- 
count. enabled conceal the forgeries because allowd 
check the bank’s statements. the bank liable the 
(See-July issue, page 489, for answer.) 

the last question the bank protected notice its state- 
ments requiring errors reported within ten days? (See July 
issue, page 489, for answer.) 

receives good faith check payable ‘‘Cash’’ and gives 
value for it. indorses and deposits his bank, which 
collected from the drawee. Can the drawee, upon discovering that the 
drawer’s signature forged recover from (See July issue, page 
501, for answer.) 

person, impersonating railroad employee succeeded 
getting the employee’s pay check. indorsed the payee’s name and 
transferred the check for value merchant. The railroad company 
stopped payment the check. Can the merchant enforce against the 
railroad company? (See July issue, page 530, for answer.) 

corporation instructs its bank pay its checks only when 
signed the president and treasurer. The bank pays check signed 
the treasurer only. The check used pay debt the corpora- 
tion. the bank liable the corporation for the amount the 
check? (See July issue, page 507, for answer.) 

Where two persons exchange checks check kiting transac- 
tion, can one the parties, having made his checks good, enforce the 
checks the other party which holds? (See July issue, page 484, 
for answer.) 

holder due course, does have prove it? (See July 
issue, page 497, for answer.) 
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check drawn bank its president protected the 
Mississippi deposit guaranty law? (See July issue, page 483, for 


answer. 


10. Has bank right pay check drawn depositor after 
the death the depositor? (See July issue, page 480, for answer.) 


11. Where bank refuses pay depositor’s check the mis- 
taken belief that the deposit insufficient, the bank liable the de- 
positor for damages? Does the depositor have prove that was. 
actually damaged? (See July issue, page 479, for answer.) 

12. action depositor against his bank for damages 
the bank’s refusal honor his check does make any differ- 


ence whether the depositor merchant trader? (See July issue, 


page 479, for answer.) 


Notes, Etc. 

13. bank, payee note, sues one several co-makers 
the note. His defense that received consideration for his signa- 
ture. the defense good? (See July issue, page 516, for answer.) 

against the maker shows that the note was obtained from him 
fraud. Does the bank have prove that holder due course 
does the maker have prove that the bank not holder due course? 
(See July issue, page 546, for answer.) 

15. bank purchases note from the payee, issuing its certificate 
deposit instead paying cash. Later the maker informs the bank 
that the note was obtained from him fraud. The bank subsequently 
pays the certificate deposit. holder due course? Can 
enforce the note against the maker? (See July issue, page 546, for 
answer. 

16. The president bank, acting transaction which 
personally interested, induces person give his note for worthless. 
stock. The note later discounted the bank. Can the bank enforce 
the note, bound the knowledge the president the value 
the stock? (See July issue, page 533 for answer.) 

17. married woman liable note which she signs and de- 
livers the payee payment debt her husband’s? (See July 
issue, page 550, for answer.) 

18. bank holds $500 note signed two persons jointly. 
agrees release one the signers will pay $250. The money 
paid. the release binding the bank, can hold the released 
party for the balance the note? (See July issue, page 525, for an- 
swer.) 
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bank holds note signed corporation and indorsed 
four directors. takes renewal note signed 
directors. action the renewal note can the two indorsers 
defend the ground that the renewal was not indorsed the other 
two directors? (See July issue, page 524, for answer.) 


20. bank holds note which was indorsed the payee. 
maturity the bank has funds the payee deposit. The maker noti- 
fies the bank that there defense the note good against the 
payee. the bank required apply the payee’s deposit the payment 
the note? does not can recover from the maker? (See 
July issue, page 509, for answer.) 


21. Where bank holds funds the maker note owned 
the time the note matures, bound protect the indorsers ap- 
plying the maker’s deposit the payment the note? (See July issue, 
page 509, for answer.) 


22. promissory note payable the maker’s death bears interest 


annually, and interest not paid become principal 
and bear the same rate interest annually.’’ When does the statute 
limitations begin run against the interest, the end each year for 
each year’s interest, the maker’s death for all unpaid interest 
(See July issue, page 494, for answer.) 

23. certificate deposit handed bank for The 
bank delivers the certificate the bank which was issued, 
receiving payment draft. Does the collecting bank assume any 
risk making the collection this manner? (See July issue, page 518, 
for answer.) 

able? (See July issue, page 478, for answer.) 

25. Does guaranty payment note ‘‘till maturity’’ remain 
force after the maturity the note? (See July issue, page 481, for 


26. Can bank, organized outside the State Massachusetts 
appointed and act testamentary trustee thé state? (See July issue, 
page 487, for answer.) 


27. fidelity bond provided that, case loss the bank 
would not make any settlement without the surety company’s consent. 
The cashier embezzled large sum money. The bank brought suit 
against him and turned over considerable property sold and the 
proceeds applied the loss. The company was given notice this. 
Did these cireumstances release the surety company from liability 
its bond? (See July issue, page 538, for answer.) 


NEW BUILDING THE TITUSVILLE TRUST COMPANY, 
TITUSVILLE, PA. 


HEN you reach decision new 

home for your bank, you will require the help 

some one skilled experience render tl.e high- 

est type service—such your bank rendering 

its depositors. precisely that kind assistance 

that this organization qualified give you—as 
has been already given many other banks. 


ALFRED BOSSOM 


BANK ARCHITECT EQVIPMENT 
680 FIFTH AVENVE, NEW YORK 
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BANK AND INVESTMENT ITEMS 


BIG YEAR FOR DISASTERS—During 
the first half 1924 the American Red 
has given assistance more disasters 
than during any similar period its his- 
tory. relief has been given 
the victims floods, fires, tornadoes, ex- 
and epidemics. these disasters 
home, and earthquakes Central 
.and South America and famine Albania, 
the Red Cross has expended direct from the 
treasury $200,000 while Red Cross 
Chapters and individuals contributed much 
more than that amount. addition 
these disasters, there were numerous smaller 
which relief was given 
the chapters without assistance from 
national headquarters. 

Among the victims the Lorain, Ohio, 
tornado June 28, where nearly $500,000 
already has been raised and more 
sight for the reestablishment the stricken 
territory and its people, the Red Cross 
still carrying out extensive work re- 
lief and reconstruction. Forty trained Red 
workers are covering the entire tor 
area and attending every emer- 
gency need the people who survived. 

noteworthy phase this year’s dis- 
record the fact that localities not 
commonly subject nature’s wrath have 
been visited calamity. Most the 
disasters east the Mississippi. 

the past years Red Cross has 
spent $33,000,000 for disaster relief. With 
stores relief supplies located strategic 
with organization that reaches 
into every nook and corner the 
try, with lists trained workers who are 
immediately available emergency, the 
society ready act the first word 
disaster. 

Meanwhile also carrying the, 
work for which chartered 
Congress; relief for the disabled veterans 
the World War, service the Army and 
Navy, First Aid, Life Saving, publie health 
nursing, and classes Home Hygiene and 
Care the Sick, Nutrition and Food 
Selection. 

For this work asks the support the 
American through the Eighth Roll 
Call, which will held this year from 
Armistice Day Thanksgiving, November 
dollar buys membership the 
Red Cross for the coming year. buys 
share the Red Cross work. 
buys the knowledge that you are doing 
your part relieve the incalculable misery 
aud suffering, mitigating which the Red 
Cross won the name the Greatest Mother 
the World. 

Remember the dates—November 11-27— 
and join. 


FRANKLIN TRUST OPENS NEW 20- 
STORY BUILDING—An innovation 
bank has been effected the 
architect the new home the Franklin 
Trust Company Philadelphia, Pa., which 
formally opened recently. The vaulted 
ceiling. and other aspects the Tudor 
period have been mingled with modern 
design evolve efficient and strikingly 
beautiful building. 

The memory the man for whom the 
institution was named has not been for- 
gotten. Window decorations the first 
fioor are inlaid with color scenes which 
depict the life Benjamin Franklin 
from the period his early reverses 
his They also fac-similes 
the coins use Franklin’s period. 

Twenty years ago the Franklin Trust 
Company started business. Deposits 
its first statement totaled 
have served faithfully have 
said the president, Addison 
Harris, Jr., and the result that growth 
may observed from their financial state- 
ment which shows figures now the mil- 
lions, the being $1,500,000, surplus, 
$1,500,000, undivided profits $531,431.38, 
and total resources, 

1909, five years after its organiza- 
tion, the officers and directors the bank 
sensed the need for day and night bank- 
ing accommodations Philadelphia. Not- 
withstanding the fact that 
cessful attempts had been made other 
such banks, was decided 
make departure from the traditional 
banking hours, and have the bank open 
until midnight daily. This day and night 
service has the 
growth the bank. 

1916, the twelve-year-old bank felt 
the necessity obtaining larger quarters, 
and began construction work new 
building. About this time the board 
also realized the need present- 
ing the bank’s services clients through 
the establishment offices the outlying 
centers. The first sub-office was 
therefore opened 1917, the bank now 
four such offices. But the new 
Luilding, though addition was added, 
proved too small for the bank the years 
saw grow, and the result now its pos- 
session the twenty-story building, the 
views which are shown these pages. 

Besides the main banking office the 
ground floor, the bank 
ond floor the building where the book- 
keeping, transit, credit, analysis, mailing, 
real estate and other departments are lo- 
The safe deposit department the 
basement has huge door the vault, 
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—At the New York End 


offer you correspondent bank- 
ing facilities wide range, coupled 
with strength and flexibility. 


NEW YORK CITY 


Capital, Surplus and Urdivided Profits over $11,000,000 


made Don-steel, which the builders assert 
virtually indestructible. There at- 
tractive room for women 
dations for over 20,000 individual safe 
deposit boxes, and other necessary vaults, 
including large night vault for the night 
tellers. The vaults were installed the 
Mosler Safe Company, Hamilton, Ohio. The 
president’s room and the board 
room are exceptionally beautiful. 

The Franklin Trust Company governed 
officers and directors, the 
officers being: Addison Jr., 
president; Dauphinee, vice-president 
and treasurer; Kitson, Jr., vice-president 
and trust officer; Crispen, assistant 
treasurer and secretary; Conro, as- 
sistant treasurer; Jones, assistant 
president; Hillman and Jar- 
den, assistant treasurers; Taber, as- 
sistant secretary; Stonehill, real estate 
officer. 


BALTIMORE ENTERTAINS THE 
B.—Baltimore has retained its reputa- 
tien for hospitality and over 2000 dele- 
gates from all parts the country have 
returned their homes satisfied that the 
Twenty-Second Annual Convention the 
American Institute Banking 
history. 

The which was held during 
the week beginning July 14, elected Edwin 


Krick president the Institute and 
Bruce Baird New Orleans, vice-president. 
Mr. Krick assistant vice-president 
the Trust Company Califor- 
nia, San Francisco. five candidates 
for the four places the executive coun- 
cil Fred Van Liew, Spokane, polled 
1864 votes out possible total 1982. 
James Hart, Des Moines, 
with 1781 votes. Ben Aley Denver 
and James Hanefy, Rochester, also 
were elected. 

Two business meetings were held dur- 
ing the four-day session and one afternoon 
was devoted entertainment. The rest 
the time was devoted departmental 
conferences. Thirty-five conferences all 
were held, each one led some authority 
the subject under discussion. Among 
the conferences held were those the fol- 
lowing subjects: Audits and examinations; 
audit transit department; bank admini- 
stration; bonds and other investments; 
business development advertising; 
and credits; foreign 
trade and foreign exchange; savings bank 
and trust 

The audits and examina- 
tions was led Edwin Novy, auditor 
the Federal Reserve Bank St. Louis. 
This conference was addressed Hugh 
Leach, general auditor the Federal Re- 
serve Bank, Richmond, Va. 


ESTABLISHED 1812 


Stansbury, vice-president the 
Cleveland Trust Company, led the confer- 
ence bank administration which the 
speakers were Berger, State Bank 
Examiner New York and Little, 
cashier the American Bank 
Oakland, Calif. 

One the largest conferences was that 
bonds and investments which Carl 
vice-president the Provideyt 
Trust Company Philadelphia, presided. 
speakers were Stephen Miller 
New York, George Maine Seattle, 
William Mitchell Philadelphia and 
Burroughs New York. 

The principal speaker the meeting 
was Frederick Kent, vice-president 
the Bankers Trust Company, New York. 
The subject Mr. Kent’s address was 
“Our Nation and Other 


Dawes reparation plan was discussed 


David Bunim, assistant secretary the 
and Marine Commission’ the 
American Bankers Association. The con- 
vention was also addressed Governor 
Maryland, Mayor Jackson 
Baltimore, Clarence Chaney, president 
the Institute, Edwin Krick, vice-presi- 
cent and Glenn Frank, editor the Cen- 
tury Magazine. 

feature the convention was de- 
bate between teams representing the Kan- 
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sas City and Portland, Oregon, chapters. 
The question was whether not the Phil- 
ippine Islands should granted their in- 
dependence. After debate lasting for 
two hours the negative side the question, 
represented Kansas awarded 
the decision two-toone vote the 
judges. 

The winning Kansas City team was com- 
posed the following: Earl Vaughan, 
Davis, alternate. The Portland team was 
composed Ralph Thom, Hugh Gruwell, 


nate. 

plexed the spectacle gathering 
debating the question the 
sovereignty the Philippines. wrote 
facetiously the Baltimore Sun: 

the Editor The Sun—Sir: the 
salaries are low they have 
themselves blame. 

Books and plays have been written about 
this erying evil. cases embezzlement 
judges have been lenient with the culprit 
and have reprimanded the officials and di- 
rectors banks for their parsimony. 

Yet this week, according the news- 
paper the important issue dis- 
the bank clerks was whether the 
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coupon below you may exam- 

_ine this important new book 
your own desk without cost obliga- 
tion and decide for yourself whether 
you wish keep for your financial 
library. 

You will find this book under 
one cover description every 
term, expression phrase used 
banking and finance. This means 
not just dictionary definition 
various terms but complete treatise 
the subject and list references 
additional books for those who 
wish investigate any particular 
cubject greater detail. 


One the most valuable features 


simply signing and mailing the 


THE BANKING LAW JOURNAL, 
Murray Street, New York City. 


You may send approval one copy your new ENCYCLOPEDIA 


BANKING AND FINANCE. 


Examine this New Book Your Own Desk 


Approval Order 


will remit $10 return the book you within five days after receive it. 


Encyclopedia 


and Finance 


Compiled GLENN MUNN 


600 pages and over 
3000 terms relating money, 
credit, banking practice, his- 
tory, law, accounting and 
organization, foreign ex- 
change, investments, 
speculation, markets and 
brokerage. 


600 pages—Price delivered $10 


the book the inclusion the 
complete text all important legis- 
lation involving business finance 
such the Federal Reserve Act, the 
Federal Farm Loan Act, the Nego- 
tiable Instruments Law, the National 
Bankruptcy Act, the Bill Lading 
Act, the Cotton Futures Act, etc. 


keeping copy this book 
your desk you may have available 
any time information any sub- 
ject that liable come 
connection with your daily work. 


But take our word for this. 
See and examine the book for your- 


self. Mail the coupon today before 


the first edition sold out. 
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Digest now ready for delivery. 


The earlier editions this book 
have been familiar bankers for 
many years. 


The new edition contains digests 
some 7000 decisions the courts 
dealing with the law banking and 
negotiable instruments, which have 
been published The Banking Law 
Journal from 1889 down the 
present time. 


larger than the second edition 
(which was published 1919) 
some 200 pages. 


addition the material the 
second edition the new Third Edi- 


Digest Sent Days’ Approval 


new, enlarged, Third Edition 
the Banking Law Journal 


Banking 


Law Journal Digest 


Complete Digest 
Banking Decisions 


Compiled JOHN EDSON BRADY 


New Third Edition (1924) 
Revised and Enlarged 
Brought Down Date 
7000 Digests Banking Decisions 
Arranged for Quick Reference 
Flexible Binding 

600 Pages—Price Delivered, $6.50 


tion contains the important banking 


decisions which the courts have ren- 
dered during the past five years. 


The digests are grouped under 140 
main headings, arranged alpha- 
betical order. This arrangement 
makes possible locate quickly 
the decisions any question 
banking law that likely arise. 


The book bound brown 
flexible cover and printed paper 
good quality. 


The price the Digest $6.50. 
But payable only after you have 
received the book, examined and 
decided keep it. your priv- 
ilege return within days 
our expense. 


Approval Order 


THE BANKING LAW JOURNAL, 
Murray Street, New York City. 


You may send approval one copy the New Third (1924) Edition The 


Banking Law Journal Digest. 


shall remit $6.50 return bock you within ten days after receive it. 


Philippines should have their independence! 
The bricklayers would not have done this. 
One Who Has Personal Grievance. 

Baltimore, July 17. 

The program entertainment was un- 
usually attractive including trip An- 
napolis and Washington and ball the 
Century Roof. The delegates went away 
thoroughly impressed with the hospitality 
extended them Baltimore financial 
institutions and the various surety and 
companies. 

The latter organizations went special 
lengths make things comfortable for the 
visitors. Thursday, for instance, the 
Maryland Casualty Company had the visi- 
tors its guests its 
served them dinner its cafeteria and 
treated them an-organ recital the 
auditorium. The United States 
Fidelity and Guaranty 
tained the women delegates 
party the Maryland. The Fidelity and 
Deposit Company provided them with free 
bureau the Southern and served refresh- 
ments and light lunch the Belvedere. 
This company also presented them with 
handsome souvenirs, giving fans the 
ladies and metal match boxes the men. 

Conspicuous among those attending the 
convention was George Allen who has 
been closely associated with the Institute 
since its inception. During the convention 
the Baltimore Sun published the following 
article Mr. Allen: 

George Allen, George” every 
man, woman and child among the bankers, 
who organized the American Institute 
Banking with handful clerks twenty- 
three years ago, the patriarch, the 
standard-bearer and the founder the as- 
sociation all one. 

spoke the Southern Hotel the 
beginnings the organizatin. 

“There was just handful members 
then, and not big handful 
said. “They organized principally 
social well educational body, but 
from the first there were many eager 
learn.” 

Members the association recalled the 
way “Unele formerly editor 
the Buffalo, Courier, built the 
educational staff the institute, himeslf 
serving director education for more 
than twenty years. 

the twenty-three years which 
has worked for the association has 
seen grow from small group minor 
cierks large institutions into associa- 
tion with more than enrolled 
students last year, fostered and encouraged 
the American Bankers Association. 

date, the members say, “Uncle 
George” has seen twelve the boys 
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You are cordially invited make 
use our organization for the 
purchase and sale well-secured 
bonds, short term notes and ac- 
ceptances. Each our offices 
equipped render the best pos- 
sible investment service. 


Offices more than cities 
the United States and Canada. 
11,000 miles private wires. 


CHICAGO NEW ORLEANS 
NEW YORK SAN FRANCISCO 
BOSTON PHILADELPHIA 
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trained become presidents banks. His 
pupils have 110 vice-presidents, 
not mention countless cashiers and bank 
executives. 

“Unele retired from his director- 
skip only two years the Minneapolis con- 
vention, and the delegates there and his 
pupils all over the United States presented 
him purse $20,000 gold, $1,000 
for each year his directorate. 

But the retirement, made very plain, 
was only from the burden responsibility 
and means from the association. 
resolved attend every convention 
his organization until dies, says. 

Next year’s convention will held 
Kansas City. 


NATIONAL CITY BANK PASSES 
National City 
Bank New York has, due 
assets $87,000,000 during 
the last three months, joined America’s 
billion-dollar institutions, which now in- 
besides this bank, the United States 
Steel Corporation, the first American enter- 
prise any kind attain this size; the 
American Telephone and Telegraph Com- 
pany, the Standard Oil Company New 
Jersey, and, the railroad field, the 
Pennsylvania and the New York Central 
systems. 

The mid-year condition report the 
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production coconuts Porto 
Rico for export its infancy 
the Island ships annually the United 
States some 20,000,000 fresh nuts. 
finance large majority these ship- 


ments. 


Specialize Collections 
AMERICAN COLONIAL BANK 


San Juan 


Arecibo 


National City Bank shows that does not 
owe one cent the Federal Reserve Bank 
New York, the crossing the billion- 
dollar figure resulting from increase 
the bank’s own assets. The total resources 
the bank June were $1,027,- 
055,890. Liquid assets are excess 
$860,000,000. Capital $40,- 
000,000, surplus $45,000,000, and un- 
divided profits $9,100,000, representing 
gain undivided profits $1,114,000 
for the last quarter. 

thirty years the bank’s total resources 
have grown the 
present figure $1,027,000,000, the gains 
having been from $36,000,000 1894 
$239,000,000 1904, $352,000,000 1914 
and $1,027,000,000 1924. the same 
period deposits have increased from $31,- 
000,000 1894 $184,000,000 1904, 
$274,000,000 1914 and $841,000,000 
June 30, 1924. the thirty-year 
period, resources have excess 
28.9 times, and deposits have increased 
more than 27.1 times. 


CO-OPERATIVE PLAN CON- 
SERVE INSURANCE PRINCIPAL—In 
address delivered recently before 
meeting trust officials and insurance 
men Cleveland, Winslow Russell, vice- 
president the Phoenix Mutual Life In- 
surance Co. Hartford, Conn., spoke 
the subject insurance trusts. The dis- 
cussion throughout the meeting was some- 
thing the nature inquiry into the 
subject conservation insurance prin- 
cipal. The meeting was arranged the 
Central National Bank Cleveland. 

Mr. Russell pointed out clearly the “revo- 
lution” which has been taking place 
American business since the war. This 
“revolution,” observed, due several 
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things, most important among which are 
the great strides made science and its 
many branches. way 
Mr. Russell spoke the recent adventures 
Commander Martin and his 
the barren and frozen North: 


“Such rapid strides has science made 
the last few years, was possible for 
Major Martin’s wife learn the good 
news his safety few hours after 
his arrival Port Moller. Wireless 
munications kept the flying men touch 
with their homes. Also their very brave 
shouldering the responsibilities such 
one the indices this revolution 
which taking place. The point 
remembered is, with the new order 
things, there are great responsibilities, and 
there similarity between this and the 
‘revolution’ the business world and its 
responsibilities.” 


have lived the equivalent quar- 
ter century pre-war life the last de- 
labor saving machines, shortage men, 
recklessness, inflation and great inroads 
made advanced practices 
surgery and medicine. These conditions 
have changed many old practices 
liefs and have caused problems which must 
met co-operation between forces 
which used considered competitive. 
Mr. Russell declared: 


“Something like $4,000,000,000 our 
pockets now that never was there before. 
This due the conservation health, 
the actual saving money formerly 
wasted man power and human life, 


Companies. 


through the reduction the liquor traffic.” 
The foregoing, Mr. Russell believes, cer- 
tainly has significance for insurance men 


and trust There the money, 
but what being done with it? The Na- 
have compiled some figures that are start- 
ling. Mr. Russell alluded them fol- 


lows: 


“It faet that per cent. the 
$400,000,000 paid out insurance 
panies last year claims was paid 
lump settlements. Further, per cent., 
thereabouts, such claims are dissi- 
pated seven years. 

“There are 3,000,000 widows 
United States. One-third that number 
are widows over sixty-five years age, 
per cent. that third are de- 
pendent upon charity the generosity 
others.” 


has been enough, times past, for 
insurance men sell their policies, encour- 
their clients create estates and put 
their money into lump sums. 
cases, clients have been advised have 
their money held trust the insurance 
company. But the limitations insurance 
companies acting fiduciary capacity 
are many. Mr. Russell went say: 


“Insurance men have been terribly re- 
miss their duty, their responsibility, 
trying work out process which 
would only estate. many 
cases they have let their responsibility 
end there, taking little account what 
would happen that estate when came 
for settlement. 

“Banks, with their trust departments, 
hold the only solution conservation 
estates. Insurance companies have ab- 
solutely power under their 
contracts. The tying income into 
two three beneficiaries sound, but the 
moment the insurance men get into the 
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thousand and one things which the client 
should advised ‘about—the handling 
payments inheritance taxes, the taking 
insurance cover the ordinary costs 
administration—at that time should the 
client advised counsel with official 
the best trust companies.” 


All this 
business. The 
are seen 


part the revolution 
steps revolution 
many things. For in- 
stance, the speaker pointed out, col- 
leges, hospitals and benevolent organiza- 
tions are approaching members the in- 
asking them 
out and sell bequest insurance 
ganized program way, order that monies 
which have hitherto been loosely 
queathed, without too much thought, may 
agreements and through for the 
purposes for which they were originally 
intended. Again there lies the great op- 
portunity for insurance men trust 
along with the new order things. 
Mr. Russell his talk with the 
following statement: 


“The insurance fraternity cannot 
part this great ‘revolution’ which will 
bring together the two greatest financial 
forces this country, the history 
mankind, until each member acquires 
the proper mental attitude toward the 
prospective buyer life insurance. 
must know all about the insurance that 
conserves the estate and provides for its 
proper administration. The trust com- 
panies America are putting the insur- 
ance companies shame with the amount 
money they are spending today the 
nationalizing better understanding 
what life insurance and what does.” 


THE BANK PORT JEFFERSON 
CELEBRATES THIRTY-FIFTH ANNI- 
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Bank Port Jefferson opened its doors 
for business single room Main 
street, Port Jefferson, 
was continued this place until 1897, 
when the present building was purchased, 
giving the bank some much needed room. 
1911 was found necessary en- 
large these quarters accommodate the 
increasing business, and addition was 
added, including large fire and burglat 
proof vault. 

Owing the constantly increasing busi- 
ness the entire interior has just been re- 
modeled, and another addition added 
the rear. making these 
was largely taken into consideration 
with the result that room was provided 
for the exclusive use the ladies, two 
coupon rooms provided for the use safe 
deposit box holders, two new fireproof stor- 
age vaults added, and the bookkeeping de- 
partment provided with private room, 
well supplied with natural light, entirely 
apart from the main banking room, thus 
eliminating all noise caused the modern 
bookkeeping machines. The remodeled 
banking rooms were opened for in- 
spection July 12. 


UNITED NATIONAL CELEBRATES 
ANNIVERSARY—In celebration the 
first anniversary its opening, the United 
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National Bank New York, has insured, 
under group arrangement with the 
Metropolitan Life Insurance Co., the lives 
all its employees. The total insurance, 
based actual salaries with maximum 
coverage $3,000, amounts about $90,- 
All premium expenses will paid 
the banking institution. Under the in- 
surance arrangement employees 
titled the free services Metropolitan 
nurses, who are under the direct supervi- 
sion that company’s welfare division. 

The United National’s deposits have in- 
from $800,000 July 1923, the 
first day actual business, approxi- 
mately $9,000,000 Jluy 1924, gain 
more than $8,000,000 one 


BANK AMERICA PROMOTIONS— 
The Bank America, New York, has an- 
the promotion Alex Ny- 
land from assistant manager manager 
its Bush Terminal office 934 Third 
avenue, Brooklyn. Clifford Ludlow, 
formerly auditor the Battery Park 
office the bank, has been appointed 
assistant manager the Bush Terminal 
office. 

Wellington Elmer has been appointed 
assistant manager the foreign depart- 
ment the bank. 
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HEREVER you go—next 

your ticket and your passport the 
most important thing you take away 
with you your letter credit. can 
smooth the way, eliminate bother and 
annoyance and contribute materially 
your enjoyment. 


Letter Credit, you will not need 
wait your turn banks abroad while 
drafts printed foreign languages are 
repared for your signature. This new 
orm travel money not only saves 
tedious delays but safe carry. 


With Seaboard Checkbook Letter 
Credit, you simply walk the 
window, sign and tear off check 
the usual manner, and instantly get 
your money thousands banks 


Perhaps you will visit far-away Persia 
where Polo was originated; the famous 
haunts modern polo 


CANNES, the Riviera Ancient CAIRO 


Our own CAMDEN sunny CALIFORNIA 


the world over. makes difference 
whether you choose Persia, France 
Florida for your outing, Seaboard cor- 
respondent banks will instantly honor 
your signature. 

Call any our offices and you can 
secure supply this popular new 
form travelers’ currency whatever 
amount you need. 


THE SEABOARD NATIONAL BANK 


OF THE CITY OF NEW YORK 


Mercantile Branch 


115 BROADWAY Main 
BROAD and BEAVER STREETS 


Cedar Street 


Uptown Branch 
EAST 45th STREET 
near Madison Avenue 
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